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Dear Madame Speaker,

Re: Annual Report 0708

I am pleased to submit the former Complaints Commissioner’s Annual Report for
the period of 1 July 2007 to 30 Junc 2008, pursuant to section 20(1) of the
Complaints Commissioner Law (2006 Revision).

Additional copics have been delivered to the Clerk lor distribution.

The Chairnan of the Tegislative Committee on Oversight of this office has agreed
to introduce the Annual Reporl.

Sincerely,
Nicola Williams
Commiissioner

C.C. Honourable Cline Glidden, Chairman
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1 Executive Summary

The fiseal year 2007-08 was another busy and fulfilling year [or the Olfice of the
Complaints Commissioner. As time passcd, we continued to become better known in the
communily and were gratiticd by the evolving and improving nature of customer scrviec
in the public sector.

We considered almost 500 enquiries, around 10% of which went on to become fully-
Medged investigations, We received more enguiries than we had budgeted for, yet the
actual number of complaints that gave rise to investigations was more manageable,
Indeed, the number of complaint investigations in 2007-08 was fewer than half the
number from two years agn. We attributed the drop to several encouraging factors: a
tightening of the intake processes; the existence of internal complaints processes in
government cntities; and improvement in government departments.

A eross-scetion of complainants revealed some interesting (rends aboul our uscrs, Most
were Caymanian residents of George Town between the ages of 30 and 50 and more men
than womien filed complaints. We also reached out to the Sister [slands, compleling seven
investigations there, The number of companies seeking assistance from the OCC also
demonstrated the eredibility of the office within the business and professional seclors.

We had anticipated that between two and five public-interest investigations would be
completed and sent to the Legislative Assembly, and in the event two {(plus our Annual
Report for 2006-07) were completed and another two were started. One Special Reporl
was completed and tabled in the Legislative Assembly. We monitored 92
recommendations, well above the targel of 20-50 recommendations, and by year’s end,
we had evidenee that 38 recommendations from last year and this year had been complied
with,

With the support of the Chief Secretary, we continued the training sessions for civil
servants on the value of internal complaints processes (ICPs), and many entities instituted
internal complaints departments or processes. Last year, we reporied that two studies
were done to document the progress in this arca. A third study was completed in March
2008. With cach study, greater numbers of government entities were able to tell us that
they had implemented either informal or formal 1TPs,

In some cases, the OCC was able (o licar both sides of a complaint within a day or two,
and thereafter resolve the dispute. However, the more complex the allegation and the
more people and documents involved, the more time clapsed before the investigation
could reach completion.

The OCC was invited to make contributions to the Chief Secrelary’s Review of the
expansion of the Civil Service, to the Central Tenders Committee’s process and
procedures manual, and to the Governar’s FACE (Five-star Award for Customer service
Excellence) process. We provided a submission to Sir Richard Tucker in the Commission
of Enquiry regarding Hon. Charles Clifford on the role of the OCC and the code of
conduet tor civil servants and requirements for a civil servant enlering political life. And
we advised Mr Vijay Krishnarayan, a representative of the UK Department for
International Development’s programme, Building Human Rights Capacity in British
Overseas Territories.




Also this year, former analyst Petula Twini completed a third edition of a bouklet
entitled Swiall Claims Tandbook, designed to assist residents in pursuing available legal
remedics through the Summary Court. This booklet is a plain-language guide to making a
claim and enables complainants to seek redress for complaints that {all outside the
jurisdiction of this office. It has been used, for example, to make claims against a private
car vendor and a landlord, Hundreds of copies are now in circulation,

A number of key strategic ownership goals were established in 2006-07 for a period of
two years (2007-08 and 2008-09), The goals, which were all complied with, were as
follows:

1. Establish a presence on the Internet for informational purposes and to register
complaints online.

Implement a case management system, Moditied Case Tracker.
Implement a performance-appraisal system.
Provide a bi-monthly report to the media on the work of the OCC.

Increase public awarencss through media interviews and adverlising,

S

Complete in-house training on human rights.

Cur budget for 2007-08 of 954,442 was satistactory. We were prudent in our spending
and returned moncy to the central treasury at the end of the year, repeating the trend from
past years.

While the OCC is independent, it must also account for the manner in which it uses
public funds, Section 45 (2) of the Public Finance and Management Law provides for the
appointment of a financial oversight committee. The members of the commitllee are the
Hon. Alden McLaughlin, Ir {Chairman), Mr W. Alfonso Wright, Mr Moses L.
Kirkeonnell, JB2, Ms Lucille D, Seymour, BEM, and Mr Rolston M. Anglin.

The staff of the OCC included Commissioner John A. Epp, PhD, MCJ, LLB, Mrs, Susan
K. Duguay, Administrative and Investigative Officer; analysts Mr. Scott D), Swing, MEd,
BA, and Mrs. Barrie Quappe, BSN, BFA, Exceutive Assistant to the Commissioner Mrs.
Bridgette von Gerhardt; and receptionist Mrs, Claudine Simons. A speeial mention to
former analyst Ms. Petula Twinn and former executive assistant Ms. Giselle Webb, who
are continuing in the public service in new roles, and former apprentice analyst Ms,
Pamela Mendez, wha, having completed her [inal year reading Law and her professional
practice course, left us on schedule to join the law firm of Appleby.

2 Former Commissioner’s Message

Reflecting on the fourth year of operation of the OCC (2007-08) brings a [eeling of
optimism for the perpetual success of this institution. Our efforts to establish credibility
within the community continued to show positive results. We were pleased o reccive
expressions of gratitude from some residents who were assisted. We also were
commended by the government of the day in the booklet *The Cayman [slands
Constitution: A Rellection of who we are: Explanatory Notes' (January 2008) at page 13:
“It is good practice in a democracy to provide independent checks on the efficiency,
fairness and integrity of all our institutions, Caymanians have seen that the creation of the
office of the Complaints Commissioner has had a profound effect in investigating
government agencies whose praclices contravene the principles of fuiress, elficicney




and good administration. The PPM government believes that the Otfice of the
Complaints Commissioner should be just the first step towards promoting transparency
and integrily in government and ensuring that decisions arc made in the best public
interest.”

(Our desire to better equip our team was met by continued training programmes such as
the one provided by the Ombudsman of Ontario and his team.

Our powers of investigation were clariticd and affirmed by declaration of the Grand
Cowrt arising from a case that began in 2007-08. Regulations under the Complaints
Commissioner Law (2006 Revision) were allirmed in August 2007 (but not Gazetted
until August 2008.)

The matters which we investigated on our own motion continued to be topics of wide
significance and complexity. Two investigations of nole included the safctly and
regulation of the marine cnvironment, and the reputation and operation of the national
airling during hurricane Dean. The reports are on our website at www.oce.gov ky,

We continued our efforts to promote the establishment of internal complaints processes in
government entitics to improve customer service, Tt is our view that these efforts have
had a positive impact on government service and have reduced our case load.

There have been some disappointments. Promised legislation has not been lorthcoming
on the safety and operation of small commereial vesscls. Our continued questioning and
review of the functioning of labour tribunals and the labour appeals tribunal contributed
to the decision of the Minisiry of Employment 1o retain consultant Gerry Samuel
Goolsarran in March 2007 to review that and related issues. But the expected new
legislation and better service to the public has not materialized.

The establishment of the Legislative Committee with responsibility for oversight of the
OCC was a weleome cvent, but attempts to meet with the Committee have been generally
unsuceessful, Amendments to the powers of investigation and jurisdiction ol the OCC,
adopled by the commitiee, have not been moved forward by the Chairman. Reports
arising from our investigations have not been debated in the Legislative Assembly.

[ feel fortunate to have the privilege of working with a good team. Together we are
pleased Lo have had the opporlunity (o assist in the encouragement of better governance
in these [slands, We have had the satisfaction of seeing positive and lasting change in
certain administrative practices, which will benelil the residents of he Cayman Islands.
Also, we have seen, through our independent investigations, examples of the good work
done by many civil servants. The civil service, in the main, usually works well,

As L will be demitting office in the months ahead, T will not have (he opportunity (o write
another annual report, and in consequence | take this opportunity to state that it has been
an honour and privilege to serve.

Jobu 4. Egs
Tanuary 2009

3 The Oversight Committee of the Legislative

Assembly

The Office of the Complaints Commissioner is an independent office.




The Cayman [slands (Constitution) (Amendment) Order 1993 amended the Constitution
of the Cayman Islands to establish the Office of the Complaints Commissioner. The
Constitution, in section 49(N)(5), states, “In the exercise of his functions, the Complaints
Commissioner shall not be subject to the direction or control of any other person or
authority.”

While the OCC is independent, it must also account for the manner in which it uscs
public funds. Scetion 45 (2) of the Public Finance and Management Law provides for the
appointment of a financial oversight commitice:

“45 (2) Unless the context otherwise required, Part IV shall apply in respect of the Office
of the Complaints Commissioner as if —

{a) cvery reference to the Governor in Cabinet or a minister were a reference to the
committee of the Legislative Assembly responsible for overseeing the
petlormance of the Office of the Complaints Commissioner, or if no such
committee exists, the Speaker; and

(b} every reference to a minisiry were a reference to the Office of the Complaints
Commissioner.”

The members of the committee are the Hon, Alden MeLaughlin, Jr (Chairman), Mr W,
Alfonso Wright, Mr Moses I Kirkconnell, 1P, Ms Lucille D. Seymour, BEM, and Mr
Rolston M. Anglin.

4 Introduction of Staff

The Office of the Complaints Commissioner is a challenging, stresstul, and rewarding
place to work. The OCC is proud of the members of its 2007-08 team, who are
introduced below,

Commissioner

John A. Epp

Administrative and Investigative Officer
Susan K. Duguay

Analyst
Scott D. Swing

Analyst
Barrie 5. Quappe
Executive Assistant to the Commissioner

Rridgette von Gerhardt

Recaptionist

Claudine Simons




Special mention

The OCC is grateful Tor the service ol Analyst Petula Twinn and Executive Assistant
Giselle Webb, Both are continuing in the public service in new roles. We benefited from
the contribution made by our apprentice analyst, Pamela Mendez, who, having completed
her final year reading Law and her professional practice course, left us on schedule to
Join the law firm of Appleby,

5 Training

During the third weck of December 2007, the entire OCC team undertook an advanced
training programme on investigations designed by the Ombudsman of Onlario. The
lraming was conducted by Ombudsman André Marin and Lead Investigator Gareth Jones.
Specialist training in obtaining evidence from computers was received from Deloitte.

[n-service training continued through the remainder of the year. For example, Ms Simons
atlended a course designed to assist reeeptionists, The Commissioner attended the annual
meetings and seminar series of the Canadian Forum of Ombudsman in St Johns
MNewloundland and was a presenler al the Canadian Association of Civilian Oversight of
[.aw Enforcement, held this vear in Regina

Mr Swing continued his studies in the course entitled “Information Access and Protection
of Privacy™, olfered online by the Universily ol Alberla, He hopes 1o complete his
certification through this programme in the first quarter of 2009, |le attended the
Caribbean Ombudsman Association Meeting in Jamaica in June 2008, where the lopic of
human rights was discussed. Mrs Duguay and Mrs Quappe attend the Caribbean
Ombudsman Association bi-annual meetings and lecture series in Bermuda in May 2008,
Ms Webb learned aboul supervising reception through a mentoring programme designed
by Mrs Duguay,

6 Translation Services

On the basis of the broad cultural diversity in the Cayman Islands, it was anticipated that
the (OCC would better serve the public by being able to assist in languages other than
English, The Administrative and Investigative Officer, Mrs Susan Duguay, is able to
assist people in English, French, and Spanish, The Executive Assistant, Mrs von
Gerhardt, is able to assist people in Spanish. For services in 50 other languages, the OCC
has contracted for translation services.

7 Role and Function of the ©ffice of the

Complaints Commissioner

7.1 ROLE

The Office of the Complaints Commissioner exists to safeguard the community in its
dealings with government agencies. The Oflice has three major stalutory roles:

" Cenmplaint ivestisation: the investigation and review of the administralive
actions of Cayman government officials and agencies, upon receipt of complaints
from members of the public, groups, and organisations.




. Own motion investigation: the investigation, on the initiative or “own motion™ of
the Commissioner {ombudsman), of the administrative actions of Cayman
government agencies — often arising from insights gained from handling
individual complaints.

o Complaing monitoring: the monitoring of the administrative actions of Cayman
government officials and agencies, upon receipt of our recommendations.

I'he complaint and own motion investigation roles of the OCC are the more traditional
roles that constitute the bulk of the work of the office. The guiding principle in an
investigation is whether the administrative action under investigation is unlawful,
unreasonable, unjust, oppressive, improperly discriminatory, factually deficient or
otherwise wrong. At the conclusion of the investigation, we can recommend (hat
corrective action be taken by an agency. This cceurs either specifically in an individual
case or generally by a change to relevant legislation, administrative policies or
procedures.

A key objective of the OCC is to foster good public administration within Cayman
government agencies, ensuring that the principles and practices of public administration
are sensitive and responsive to the interests of members of the publie.

The OCC does not represent the complainant or the government administration, [t
conduets an independent review and makces objective reports to the parties or the
Legislative Assembly, It can address complaints that occurred within the past 12 months
if' the subject of the complaint is a government entity and it the complaint is not excluded
by schedule 2 of the CCL.

The OCC has jurisdiction to consider decisions taken in the course of
“maladministration” by a government entity. Government entities include a ministry,
company, department, portfolio, statutory board or authority. Maladministration is
defined in the CCL. as “inefficient, bad or improper administration™. This includes
unreasonable conduet (for example, delay) or abuse of power or authority, Abuse of
power or authotity may include an action based on a mistake of law or fact; an action
which is unreasonable, unjust, oppressive, or improperly discriminatory: or an action
based on practices or procedures which are unreasonable, unjust, oppressive or
improperly discriminatory,

Fxamples of maladministration taken from the reparts of the Parliamentary Ombudsman
of the United Kingdom include bias, partiality, neglect, inattention, delay, abuse of
power, incompetence, ineptitude, perversity, rodeness, unwillingness to treat the resident
as a person witl rights, refusal to answer reasonable questions, neglecting to inform a
complainant about rights or entitlement including appeal routes, knowingly giving
misleading or inadequate advice, offering no redress, faulty procedures, failure by
management to adequately monitor compliance with procedures and failure to reduce the
effects of rigid adherence 1o the letter of the law where that produces inequitable results,

The OCC also has jurisdiction to consider the inequitable or unreasonable nature or
operation of any enactment or rule of law,

7.2 PRIMARY FUNCTIONS

The primary functions of the QCC are to investigale; Lo recommend; to report; and to
maonitor,
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7.2.1 Investigate

A key objective of the OCC is to contribute to public discussion on administrative law
and public administration and to [oster good public administration that is accountable,
lawful, fair, transparent and responsive, We pursue (his objective in different ways — by
looking in depth at an issue arising in a particular ministry/department/portfolio; drawing
attention (o problem areas across governmenl administration; conducting own motion
investigations; working jointly with ministries/departments/porifolios to devise solutions
to the administrative problems that arise within government; and making submissions to
external reviews and enquiries that are examining issues in public administration,

I'he OCC will investigate complaints made in writing (hat Fall within the scope of the
CCL, and matters directed to it for investigation by resolution of the Legislative
Assembly, The QCC may also, on its own initiative, investigate matters which, in the
Commissioner’s opinion, must be investigated in the public interest.

The purpose of the investigation is lo ascertain whether “injustice’ oceurred as a result of
maladminisiration.

The powers of investigation are stated to be the same as those of a Grand Court judge,
although the Commissioner is not bound by the rules of court and can set his own
procedure within the confines of natural justice. Some powers include the power (o
summon witnesses and receive confidential documents. Also, the Commissioner may
arder re-entry of a person remaved from the Islands by the Immigration Department who
is important to an ongoing investigation.

Throughout 2007-08, we did not have to order the re-entry of a person but we did have (o
issue formal summons. These were complied with in due course.

7.2.2 Recommend

The OCC may recommend action (o be taken by an administrator when
maladministration is found. The recommendations may address a specific action causing
an injustice and may address laws, regulations or rules that lead to an unjust result, The
OCC may recommend payment of compensation for the complainant who was wronged.
In addition, the Commissioner may make such comments in relation to a case as he thinks
{it, whether or not an injustice has occurred.

7.2.3 Report

The OCC must inform the government entity of the result of an investigation if injustice
is sustained as a result of the actions taken by the entity’s officer. If no action is taken by
an administrator on a recommendation made by the OCC, the OCC must report this
failure (o the Legislative Assembly. Also, il the OCC conducts investigations on its own
initiative, it must report the findings to the Legislative Assembly. A special report must
be made to the head of department when serious misconduct is discovered in a
department, and thal report must be presented to the Governor and the Legislative
Assembly,

7.2.4 Monitor compliance

The OCC must monitor compliance by government entitics with recommendations made
by the Office.



7.3 ADDITIONAL FUNCTIONS

The CCL authorises the OCC to organise the mediation of 4 complaint that is minor in
nature, where the parties are willing to meet Lo atlempt to resolve the problem. This can
be an effective route where, for example, the member of the public must often interact
with the same government officer. Mediation ean help defuse tension or frustration and
serve to begin a dialogue and open lines of communication.

Ta better perform the role and function stated in the CCL, the OCC, by implication, must
inform the public service and the residents of the Islands of all aspects of the Office.

7.4 AREAS OUTSIDE THE JURISDICTION OF THE OCC (SCHEDULE 2)

1. International affairs — matters certified by the Governor to affect relations
between the government and another country’s government (or its international
organisalions),

2. Mallers of national defence, external aflairs and internal security (e.g.,
Emergency Powers Law),

3. Investigation of crime, or protection of the security of the Islands, by Police,
Customs or inmigration.

The Governor’s power of pardon.
Court proceedings, whether civil or eriminal in nature.

6. Issues concerning the employment (e.g., hiring, promotion or firing) of
aovernment employees.

7. The Attorney General’s powers of prosecution (e.g., beginning, overtaking or
ending).

8. Legal advice given by the Attorney General to the government.

9, The Audilor General’s actions (e.g., reviewing the government’s accounts),

10. Maiters under the Mutual Legal Assistance Treaties,

I 1. Contracts for services for government (but can investigate purchascs of land).

12. Matters defined by the Constitution as outside of the authority of the court.

13, Any judicial function,

8 Demographics

Attached as Appendix B is an indication of the demographics of the people served by the
OCC, based on 54 files closed during the period ending the fiscal year Junc 2008, In
brief, most complainants are Caymanian, between the ages of 30 and 50 years, and often
residents of George Town. Men are slightly more prone than women to file a complaint
(19 males, 12 females, 16 companies). During this {iscal year, seven investigations
arising [rom complaints made in the Sister Islands were completed. The number of
companies seeking assistance from the OCC demonstrates the credibility of the office
within the business and professional sectors. This office is committed to continuing a
mixed-media campaign to increase the visibility of the OCC to all sociocconomie groups
in Cayman society,

9 Intake and Case Flow Process




The basic intake process 15 depicted in a flow chart found below at appendix C.

The OCC deals with a diverse range of complex complaints where the results can differ
widely. Below, we present a number of case studics reflecting that diversity and the very
different outcomes that can occur, Other cazes are discussed later in this report,
Sometimes, government entities are found wanting and the OCC will offer
recomiendations to rectily the circumstances giving rise to the complaints and help to
avoid a repeat in future. The QCC often finds that entities in question are not at fault but
that the law or regulations are inadequate. And in many cases, neither the office in
question nor the procedures are at fault and the OCC will find no maladministration,
Investigations can involve a number of different entitics and require the analysis of expert
opinion and special reports, Names and some details of the selected complainants have
heen omitted owing to issues of confidentiality.

10.1 Case 1: Immigration Department accused of leaks - completed June 2008

When a complainant contended that the Immigration Department had violated the 'ublic
Servant’s Code of Conduct by revealing information Lo a thind party, the OCC found that
the complainant had suffered an injustice as she was never told whether a suspected leak,
which could have placed her in danger, had ocewrred or not. Although the person had [irst
complained to the Immigration Department in February 2008 and had been promised a
letter explaining the findings of the leak enquiry in May 2008, no such communication
had been received by the end of this financial year — June 2008. The OCC recommended
thal, in future, the Immigration Department complete its investigations arising from
complaints within one month and report those findings within a week of completion to
the complainant. The OCC will continue to monitor the department’s compliance of these
recommendations.

Case 2: Immigration Department follows the rules — completed July 2007

One of the first cases lo be completed in this [inancial year involved an employer who
complained to the Department of Immigration that four of her workers had been issued
permits for other employers before the complainant had released them. The OCC found
the Immigration Department had acted appropriately because even though the
complainant had not issued ‘release letters’ for the four former employees, they had
effectively released themselves by eancelling their own permits owing to the intolerable
working conditions under the complainant. The Immigration Law (2006 Revision) does
not require a release letter if a permit is cancelled under such circumstances, and in this
casc all four permits were cancelled before new ones were issued. Accordingly, the
Department had not breached any laws or regulations and therefore the complaint was
unfounded.

Case 3: Port Authority not liable in accident — completed April 2008

Under the Complaints Commissioner Law (2006 Revision), the Commissioner cannot
investigate an action where the complainant has another avenue of remedy, When a
complainant came to the office contending that the Port Authority had refused to
investigate his complaint after a work accident at a dock beeause the complainant was not
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a Port Authority employee, the OCC found that this was indeed the case. [t also
discovered the complainant had another course of redress. In this case, the Authority
could not be held liable for the aceident and the complainant’s employer had already
informed the Department of Employment Relations of the aceident. The eomplainant was
therefore entitled to pursue his direet employer for compensation for the accident and
there was no maladministration on behalf of the Port Authority.

Case 4: The failure to convene Labour Appeals Tribunals — completed September
2007

A consistent failure by the Labour Appeals Tribunal (LAT) to meet and hear appeals ina
timely manner due to a combination of factors, not all within its control, did however,
result in considerable maladministration, injustices, cases of justice denied and well
founded complaints. In some cases, complainants were waiting literally years to have
their appeals heard., In September 2007, in the wake of two particular complaints (o the
OCC, the office recommended that the Secretarial of the LAT prepare a schedule to
address all oulstanding appeals betore the end of January 2008 and that all appellants be
notified in writing of the status of their appeal, Having monitored the situation closely,
the OCC found that the new Chairman of the LAT did make a considerable effort to
convene hearings and address the backlog. Once the hearings were underway, the OCC
had no further need to make recommendations.

Case 5: Ministry not at fault on musician’s complaint — completed January 2008

In an unusual case, a complainant alleged that the Ministry of Communications Waorks &
Infrastructure was failing to uphold the Memorandum of Understanding regarding airtime
on local radio for Caymanian musicians. The complainant said his music was not being
played on a specific radio station and the Ministry was not taking action. In the course of
the imvestigation, the QCC found that the Chair of the Cayman Music and Enlerfainment
Association (CMEA) had recently congratulated the station in question for its efforts in
promoting local music and that overall the airtime given to Caymanian musicians had
significantly improved. As the spirit of the MOU was being adhered to, the QOCC found
that the Ministry was not at fault, While the complaimant may not have liked the details of
the MOU or was disgruntled that his music was not being played on onc particular
station, the MOU was indeed being honoured and the eomplaint was unfounded.

Case 6: Immigration decisions need to be justified — completed September 2007

When the Immigration Department failed to adequately deal with a eomplaint over a
refused visa application, the OCC found a case of maladministration. During its
investigation, the OCC discovered that a discretionary decision o relusc a visa made by
an immigration officer was arbitrary with no evidence to support it. The Immigration
Regulations (2006 Revision) suggests that an application for a visa may be relused if the
applicant fails to satisfy an officer thal he or she will leave the island or is suspected of
seeking entry to Cayman to look forwork. In this case, the visa applicant had not
previously overstayed nor was there any evidence she was secking employment and
therefore the decision (o refuse the visa was unjust. As a result, the OCC recommended
that the Immigration Department improve written instructions for the officer In question
om the criteria used to decided visa applications.

10



Cuse 7: Lands & Survey service within the law — completed March 2008

When a member of the real estate sector complained that the commercial service oflerced
by the Lands and Survey Department (“Lands and Survey™) was biascd towards an
indusiry bady and against individual agents, the OCC did not uphold the complaint.
legally operating a commercial service offering real estate agents access 1o ils
Geographical Information Service under the Public Management and Finance Law’s
revenue-generating recommendations, the department had entered into a discount
agreement with the Cayman Islands Real Estate Brokers Association (CIREBA). The
complainant accused Lands and Survey of not only refusing to offer her the same
discount but also giving CIREBA preater access. Having established jurisdiction to
investigale the most part of the complaint, the OCC found that all subseribers were given
equal access to information depending on the fee they paid and were reeciving cquitable
service. The discount given to CIREBA was reasonable beeause of the hody’s bulk
purchasing power, Lands and Survey had also offered to negotiate an agreement with the
complainant. The OCC decided the complaint was unlounded, but it did find that the
investigation took longer than necessary, as the department did not respond in a timely
manner, [lowever, as the Director acknowledged this and indicated (hat in future he
would respond Lo the OCC in a timely manner, no recommendations were made.

Case 8: Documentation needs to be clear — completed June 2008

A complaint against the Department of Vehicle and Drivers Licensing accusing the
department of overcharging unexpected fees on a suspended vehicle licence was upheld
because of poor documentation. A motorist suspended his vehicle licence for an
indefinite period while he acquired the necessary parts for its repair, After paying the
back fees, he was led to believe that no more fees would be required until he reaclivaled
the licence. [ lowever, when fees were later requested of him, he was told by the manager
of the department that he had to pay because the suspension of a vehicle licence had a
limit of three months. During the investigation of the complaint, the OCC [ound that a
department clerk had originally advised the complainant that the suspension was open
ended. Not only that, but the department’s literature concerning suspensions indicaled
that no fees should have been due. The OCC recommended that the wording on the
relevant documentation be clarviticd and that the internal accounts of the department be
corected to reflect that the complainant did not owe money. This was done.

Case 9: Status & Permanent Residency guided by AG — completed August 2007

A complainant stated that permanent residency was granted to his wife without his
approval and complained that the Caymanian Status & Permanent Residency Board,
which considered his wife's application without his signature, had based its decision on
misrepresentation, But the (CC found that the board had not only considered all the
factors on the application for residency, il was also guided by an opinion of the Attorney
General. Fven though the marriage was unstable, the board recognized that this was not
an absolute bar to the granting of a Residency and Employments Righis Certificate
(RERC). Moreover, in this ease the board’s primary concern was the welfare of the
applicant’s Caymanian child, As the wife was unable to apply for a work permit, she had
no other recourse but to apply for a RERC. As a result, the OCC was satisfied that there
was no failure on the board’s part to properly review the application,




Case 10: Board decisions must follow the law — completed June 2008

When the Marine Conservation Board reversed a decision not (o issue Turile Capture
Licences for the period November 2007 1o April 2008, a complaint was received by the
OCC suggesting the board had been interfered with by outside powers. When the OCC
began its investigation, it was revealed that the board had first decided not to issue
licences because it felt the Marine Conservation Law needed to be revised and was
concerned that things were not moving fast enough. However, none of the turtlers were
informed that this was whal was behind the refusal and one of them complained to the
Leader of Government Business. This provoked a meeting with clected members of
Cabinet, which is what board members intended in order to bring government to the table
(o discuss what it perceived as necessary changes to the law. It was the OCC’s finding
that the turtlers had therefore been denied their right to a licence in an unfair process. The
office also found the portion of Cabinet to be at fault when they called the meeting with
the board to address the turtlers’ complaints deviating {rom the proper route governing
appeals against any decision made by the board. By calling the meeting with the board,
the members gave the appearance of wrongly interfering with the process, As a result of
the chain of events, the OCC recommended that the board follow the rules of natural
justice when making decisions and accurately state the reasons [or them. It also
recommended that elected members of Cabinet follow the process as stated in the
relevant legislation,

Case 11: Immigration Department must hear applicanis — completed June 2008

The OCC found that an employer and his employce were not given due consideration
when the Immigration Department failed to give them a chance (o answer allegations
made against them during an appeal over a refused work permit. In the wake of the
refusal, a complaint was made to the OCC that the employer was not invited Lo attend the
appeal. The OCC found that a previous employer had denigrated the performance of the
employee in writing Lo the board requesting that employee be refused any future permits.
As neither the employee nor the employer were given the opportunity to see these written
allegations and answer them, the OCC found a breach of the rules of natural justice. The
OCC recommended that the Immigration Department consider the application afresh in a
timely manner with no fee. It also stated that the Immigration Department must follow
the rules of natural justice and give applicants the opportunity to answer allegations, and
that the reasons given in writing to applicanls must reflect the real reasons for a decision
being made by the department. In the end, a new application was submitted and granted.

Case 12: The OCC is tied by Planning Law — completed July 2007

The OCC seeks to help all those who belicve they are the vietims of an injustice
perpetrated by a government entity. However, there are times when it is impossible to
achieve a favourable outcome because of the rule of law. When a complainant contended
that the Planning Department had refused to take action regarding a zoning violation, the
OCC found that the department had not violated the principles of good administration, In
this instance, the OCC sought an independent lepal opinion because of the complexity of
planning law. It was the view of the expert attorney that the time limit for taking
enforcement action against the landowncr had cxpircd and as a result, the planning
Department was acting within the law and the complaint could not be upheld, The
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Commissioner agreed with that opinion and ruled no maladministration by the
Department.

Case 13: Prison follows complaints procedures — completed May 2008

Being a convicted felon does nol exclude persons for using the OCC, When an inmale
complained that the prison had failed to deal with his official complaint over the loss of
property and compensation, the OCC began an investigation which found the prison had
followed the correct complaints procedure, When moved from one unit of the prison to
another, the complainant said the prison failed to sceurc his property, which included
some craft items, Having followed up the complaint the prison admitted that they had
mishandled and lost the prisoner’s property. The OCC lound that the prison had informed
the prisoner of the state of the complaint and duly compensated him for the loss of
property. While the prisoner remained dissatis{icd with the outcome and the level of
compensation, the OCC found the prison system acted within reasonable bounds.

Case 14: Immigration Department fails to make timely decision — completed
November 2007

A complaint that the hnmigration Department failed to give a timely response was well
founded — but hecause of the complaint’s unusual nature, the OCC made no speeific
recommendations. Having completed an application for asylum in November 2004, a
complainant reparted to the OCC that the Immigration Department had failed to notify
him and two others of the state of their asylum applications more than three years later, in
spite of repeated requests. This blocked their right of appeal, The OCC began an
investigation that eventually resulted in the Chief Immigration Officer putting his
decision in writing and sending it to the complainant. The OCC made a [inding of
maladministration against the Immigration Department because of the undue delay in the
application. Considering the rarity, however, of an asylum application, the OCC declined
to make a recommendation.

Case 15: Pension Board rules in line with the law — completed July 2007

When a complainant filed a complaint against the Public Service Pension Board (PSPB)
suggesting he had been denied enhanced benefits despite his disability being
employment-related, the OCC discovered thal the board was not at fault. Whether or not
the complainant was entitled to the extra benefits remained in question, bul the OCC
found that the board had acted on the recommendations of the Chief Medical Otfiecr,
who had said the disability was not related to cmployment injuries so the claim was
refused, consistent with the Public Service Pension Law (2004R), As the board is
expected to make decisions based on medical opinion it [ollowed the letter of the law,
The PSPR said the complainant did have the right to seek another opinion from a medical
officer for submission, which it would then consider on its merits. Following such a
submission that conversely established the disability was work-related, the enhanced
benefits would be paid. The complaint was unfounded because the board’s decision was
reached in accordance with the existing law bascd on the medical submissions,

Case 16: Tenders Committee makes sound decision - completed July 2007



The OCC established that a company’s complaint against the Central Tenders Committee
{CTC) was unfounded when the investigation revealed that the committee had made a
sound decision based on the cvidence, When a local firm’s bid regarding a new
emergency response centre was turned down, the company complained to the QOCC that
the C1'C had made an error in its valuation. The OCC contacted the CTC and found it
planned to review the complaint itself, so the OCC delayed ils own investigation until the
internal review was conducied. When the CTC concluded that the proper procedure had
been [ollowed, the OCC began its investigation, The office reviewed extensive
documentation, interviewed board members and examined the process by which the
decision was made. The evidence suggested that the bid by the complainant did have
legitimate questions, The C1C was concerned that all the other bids had submitted
considerably longer estimated “hours of work’ leaving the commitlee (o judge that the
hidder had considerably underestimated the project. The OCC found the decision was
supported by the evidence and the CTC had not made any material errors.

Case 17: Human error at Immigration not maladministration - completed
December 2007

A mistake made by an Immigration Officer in 2003 led to a complaint in 2007 [rom a
resident who said the Immigration Department was not considering his work permit
application and asking him 1o leave the island, The OCC found that a mistake at the
airport over entry and exit stamps had accidentally changed the complainant’s
computerized records and resel his rollover clock to 2010, When it was discovered that
the complainant had not actually had a break in stay which would have accounted for this
change, his record was antended fo reflect a new “Actual Term Limited”, which meant
the complainant was alrcady past due to leave the island. If the error had been allowed to
stand, this would have undermined the normal immigration process. The change in the
time the complainant was allowed to stay on island was not maladministration but human
error, The Immigration Department admitted this had led (o the complainant being
wrongly given an extra (hree years lo remain here when in truth according to the law, the
complainant had already surpassed his term limits. In conelusion, the OCC found that a
huwman mistake was not grounds for the office to uphold the complaint.

Case 18; OCC investipates Cayman Airways in media spotlight — completed
December 2007

In the wake of a very public argument between Cayman Airways (CAL) and a local
newspaper publisher, the OCC began an extensive investigation following the newspaper
proprietor’s official complaint against the Minister with responsibility for the
government-owned airline and the airling’s CEQ. The complainant alleged that bias and
abusc of power by the two men had prevenied the orderly distribution of the newspaper.
The dispute concerned an ongoing debt owed by the complainant to the airline. As the
QCC has limited jurisdiction over commercial transactions, it did not make findings on
this element. The OCC sought only to determine if there had been bias or abuse of power
by either the Minister or the CEQ, In an investigation that included independent expert
testimony, press coverage, comments in the Tegislative Assembly, abusive behaviour, a
mounling debt, traffic problems and many other considerations, the OCC found that the
decision to stop distribution of the newspaper was made by the Cayman Airways Board
and not by either the Minister or the CEQ. As the OCC had no need to make judgment on
the validity of that decision, the complainl was determined to be unfounded as their could
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be no abuse of power or bias il the two men accused by the complainant were not
ultimately the decision makers,

11.1 SPECIAL REPORTS

The Complaints Commissioner Law (2006 Revision), section 18(3) states that, where the
Commissioner has made a recommendation and he is of the opinion that inadequate
action has been laken (o carry out the recommendations, a special report must be laid
before the Legislative Assembly, One Special Report was completed and tabled in the
Legislative Assembly.

11.1.1: Special Report; Immigration Department and refused entry. Submitted 18
January 2008, tabled 23 January 2008

On 19 December 2006, Mr AB lled a complaint with this office against the Immigration
Department. His complaint was that, on 5 December 2006, his fiancée, YD, arrived at
Chwen Roberts Adrport Tor a planned visil with him in Cayman Brac but was refused entry
based on the fact that she did not have sufficient funds with her nor could her sponsor be
comtacied. The officers forced Ms YD to leave the island and return to Jamaica without
contacting Mr AR, As he was the person sponsoring Ms YI's visit, Mr AB lelt that the
officers should have contacted him before sending Ms YD back on the next flight to
Jamaica,

This Office launched an investigation into this complaint by notilying the Chiel
Immigration Officer on 26 January 2007 in writing of the complaint and our intention to
investigate.

As the result of our investigation, Mr AB™s complaini was judged lo be well founded,

While scveral Immigration Officers claimed that allempls were made (o contact Mr AB
using the Immigration telephones at the airport location, phone records obtained under
our pawers of investigation revealed thal neither AB’s cell phone number nor the number
of his employer in Cayman Brac were called from gither of the identificd numbers at
Immigration in the relevant period. The investigation also revealed that no attempts were
made on 5 December 2006 to contact AB through the Cayman Brac Immigration Office
or the Royal Cayman Islinds Police Service.

Fegulation 21{(4) states that “[a]n application for a visa may be refused on the ground that
the applicant {d) has failed to cstablish that he has sufficient financial resources or a
guatlified sponsor to support him and his dependants for the duration of his stay™.

Regulation 21{5) states that “[a] person in possession of a valid visa seeking permission
to enter the Islands may be refuscd permission only where the immigration officer is
satisfied that (b) a change in circumstances since it was issued has removed the basis of
the holder’s elaim 1o land™,

Ms ¥ was required to have cither sufficient linancial resources or a qualified sponsor to
obtain a visa. | found that regulation 21(4) must be considered when considering actions
under regulation 21(5). When reviewing the “change in circumstances”, an officer needs
to consider the original grounds on which a visa is granted. The officers should also, in
exercising their discretion, consider what is fair and reasonable given the information
before them, [ found that the fact that a visa may be issued with cither a qualified sponsor
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or sufficient financial resources provides that a person could be admitted without
sufficient personal [inancial resources provided they have the support of a qualified
SpOonsor,

The fact that statements were made by the Tmmigration Department which indicated that
attempts were made (o contact Mr AR and that had he been contacted, Ms YD would
have in all likelihood been permitted to land call for a conclusion that denial of entry was
not being considered solely on the fact that Ms YD travelled with insufficient funds.

While I accepted that the Immigration Law provides immigration officers with wide
discretion to perform their duties, it is settled law that discretion must be used in an
appropriate manner.

The OCC found that the Department failed to make reasonable cfforts to contact Mr AB
and that Ms Y 1D was wrongly denied entry and was a victim of an injustice. Mr AR’s
complaint was held to be well-founded and he too was a viclim of an injustice, and the
following recommendations were made (o the CIO on 19 September 2007 .-

1, The Department now compensate Mr AB for the cost of Ms YD's airfare [rom
Jamaica to Cayman Brac and the cost of her ground transportation in Jamaica and
incidentals in the total amount of CI$500.

2. The Department further inform its officers in the two aspects of the relevant provisions
in regulation 21(4) and 21(5) (sufficient financial resources or a qualified sponsor) and
(he interaction between the two sub-regulations.

3. The Department prepare written guidelines which include that action must be taken by
the relevant officer 1o make contact with a sponsor, including, where practicable, using
other Immigration Officers or RCIP officers to alert the sponsor.”

Tt must be noted that while recommendations | and 2 have not been complied with, the
CI0 acted on recommendation 3,

‘I'he CIC has been provided in excess of two months in which to comply with the OCC
recommendations 1 and 2, The Commissioner is of the opinion that adequale action has
not been taken in this matter as at the date of the Special Report and the writing of this
report.

12 Own Motion Investigations ,

The Commissioner can conduct an investigation as a result of a complaint or on his own
motion (or initiative) if there are special reasons that make investigation desirable in the
public interest. During the cowrse of the 2007-08 fiscal year, four own motion
investigations were undertaken or continued. A synopsis of the reports tabled in the
Lepislative Assembly are presented below. The other investigations which remained open
as at the end of the fiscal year are summarised subsequently.

12.1 COMPLETED REPORTS

12.1.2 Investigation of Allegations against Cayman Alrways Ltd in the wake
of Hurricane Dean, 2007 — Own Motion Report 8 — tabled 23 January 2008

In mid-August 2007, the Cayman Islands were facing a threatened strike by hurricane
Dean. Cayman Airways Iimited (CAL) worked very hard to transport as many people as
possible off these islands. However, on 16 August 2007, allegations that CAL was “price
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gouging” were brought to the attention of a number of MLAs including the Leader of
Governmient Business, the Hon, Kurt Tibbetts, and the Minister responsible for Cayman
Airways, the Hon. Charles Clifford, As a result of considerable public discussion and
concern over the alleged overcharging for flights out of Grand Cayman on CALL, and
some rather harsh allegations published in the news media, the OCC launched an Own
Motion investigation under section 11(1) of the Complaints Commissioner Law (2006 R)
on 21 September 2007,

This investigation considered whether the allegations of price gouging were well
founded; whether CAL had a pricing policy and, il so, what that consisted of; what
process is implemented when adjusting prices and inventory; what the ticket-sales policy
was in the context of hurricane Dean; what the policy was for disseminating information
regarding ticket sales and {light availability; what the customer complaint process was;
and whether the explanation that the problems arose due to a “computer glitch” was
actually given and, if'so, whether it was correct,

We found the complaint of price gouging to be unfounded. Our investigation conlirmed
that no CAL fare prices were altered in the days immediately preceding or during the
passing of hurricane Dean, All fares charged were found to be those fares ordinarily in
the system.

But we found that CAL failed to adequalely train staff in the full use of the new
reservations system (Sabre). In addition, we found that CAL failed to establish an
clfective communication systein, And CAL failed to make improvements to its internal
complaints process, and this is maladministration.

While this investigation found no evidence which would warrant a finding of price
gouging or an intention to mislead Members of the Legislative Assembly or the public, it
did expose areas of maladministration and resulting injustice. Tn laymen’s terms, our
investigation exposed arcas that were inefficiently administered, which resulted in some
custoimers being charged more than CAL intended and some customers feeling that they
were dealt with in an unreasonable manner,

In the light of our findings we made the following recommendations:

1. that CAL strategically looks at the skill set of its stall and arrange for additional
stall o be sufficiently trained in Sabre so that, in the event the designated staff
member is unavailable for any reason, CAL can call on other staff members (o
manipulate the relevant systems in a erisis;

2. that CAL develops a sales policy [or emergency situations;

3. that CAL analyses the failurcs of ils current communication system and sets a
policy which includes a plan for communications in the event of an emergency,
Once the policy has been established, CAL must train all stalf to ensure that during
an emergency they understand where to obtain essential information;

4. that CAL, as a matter of urgency, takes steps to [inalize its internal complaints
process and makes arrangements for implementation within one month of
receiving this report.

(Note; compliance with the recommendations is discussed below in part 14.)
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12.1.2 Cayman Turtle Farm and Waste Discharge into the Marine
Environment — Own Motion Report 9 — tabled 25 June 2008

We commenced in January 2008 an Own Motion investigation into the apparent failure
of Boatswain’s Beach/Cayman Turtle Farm (1983) Ltd (*BB/CTFL”) to comply with the
Water Authority Law, including its apparent failure Lo obtain the required permit lo
discharge effluent from the Turtle Farm commercial operation (including turtle touch
tanks), as distinct from the new water park, into the marine environment.

The Own Mation investigation was initiated in responsc to concerns about the
BB/CTFL’s non-compliance that had been expressed in both print and broadeast media.
The alleged failure of BB/CTFL to give information to the Water Authority-Cayman
(“WA-C") and its alleged failure to adhere to the law brought into question the
administration of the BB/CTFL.

The investigation focused on three issues: first, whether a discharge permit is required for
the Turtle Farm commercial operation (including turtle touch tanks) with its continuous
discharge of untreated effluent at an cstimated outflow of 10,000 gallons per minute or
14.4 million gallons per day; second, the failure of the BB/CTFL to get a discharge
permit; and third, a potential conflict of interest (apparent bias) between Mr Joseph
Fhanks as Acting Managing Director of BB/CTFL and his membership on the Board of
Directors of the WA—C, which is the regulator.

The evidence of WA—C was thal BB/CTT1, had applied for a discharge permit but no
discharge permit had been granted.

It was the finding of the OCC that it was maladministration for the management of
BB/CTFL. to operate without the required discharge permit. The management team of
BB/CTFL had been given every opportunity lo comply with the law and had not done so.
Beyond ihat, it was clear that WA-C did not exert the kind of authority cxpected of a
regulator from 2007 onward when it became aware that BB/CTFL was going ahead into
expanded operations without having resolved the issues arising from (he first discharge
perimit,

It was the finding of the OCC that it was bad administration for the management (o
operate the [acility by using electricity without proper authorisation and safety
inspections. It was bad administration for the management to operate the facility without
the required Building Code inspections, required improvements (if any), and ultimately
being satisfied as to the salety of all buildings and pools. The sitwation was compounded
by the fact that management did not have a scttled timeline for the completion of
ingpections and improvements,

The law governing the board required that, at a minimum, Mr Ebanks should have
excused himsell [rom meetings when BB/CTFL matters were addressed. Il was the
finding of the QCC that it was bad or improper administration for Mr Ebanks to remain a
member of the board.

The following recommendations were made:

1. that BB/CTFL make arrangements forthwith to meet the requirements of the regulator
and do all things reasonably required to complete the licence process by 30 May 2008;

2, that the Acting Managing Dircetor complete as a matter of urgeney all steps necessary
tn complete the criterion for Certificates of Oceupancy for the buildings and pools at
BB/CTFL;




3. that Mr Joseph Ebanks resign from the board of the Water Authority—Cayman,

{(Mote: compliance witl the recommendations is discussed below in part 14.)

12.2. Pending Report

As of 30 June 2008 the following reports were pending, Lo be tabled in the Legislative
Assembly:

12.2.1 Public Service Pension Board — Own Motion Report # 12

In 19491, the Cayman Islands Government created a pension fund [or civil servants in its
employ. In 1999, the Public Service Pension Law, 1999 (PSPL 1999), was passed and put
into effect in January 2000. The PSPL 1999 revised the very nature of the pension plan
and created the Public Scrvice Pension Board (PSPB) to oversce and manage the pension
plan and the funds collected. The PSR, 1999 compelled exact accounting and reporting
obligations of the PSPB and its agency, and created a new sel of [Iduciary and statutory
duties and liabilities for the PSPB and ils agency. A number of diverse stakcholders had
an interest in, and a need lor, such reporting. They included the PSPB, its managerial and
administrative staff (“the agency™) and the executive and legislative branches of the
government, Other stakeholders were pension contributors and beneficiaries, including
those who were already receiving benefits, and the citizens of the Cayman Islands, who
were and are ultimately concerned with any large and unfunded liability of the
government as the sponsor and guarantor of the plan. An investigation was launched by
the OCC alter evidence surfaced that at least some of the reporting with respeet o the
public service pension plan had failed to occur, The investigation was suspended to allow
to resolve challenges regarding the investigative powers of the OCC, and Lo allow the
PSPR to focus on allempting to satisfy the Auditor General’s investigation, and to give
the dedicated staff members to pul its house in order. The results of this investigation,
although planned for the Spring of 2008, now will be tabled in the Spring 2009 scssion of
the Lepislative Asscmbly.

12.2.2 Audit of the Existence of Internal Complaints Processes in
Government Entities — Own Motion Report # 11

In June 2008, we commenced an invesligation to determine the extent to which
government entities had correctly reported the existence in their entity of an internal
complaints process for the use of their customers and the quality of the process. The
results of this investigation will be tabled in the Spring 2009 session of the Legislative
Assembly,

13 Complaint Resolution and Mediation

The majority of enquiries to this office are handied by referring complainants to the
coniplaints officer in the agency concerned. The OCC assists engquirers by helping them
to crystallise their complaint, explaining procedures that apply to their case, and making
appointments for them at the relevant agency, This is consistent with good dispute-
resolution principles, which stress thal an agency should generally be given the [irst
opportunity to consider a complaint and resolve it. Many government entities now have
internal complaint-handling procedures that can deal effectively with the majorily of the
complaints they receive. By handling complaints directly, agencies are better placed fo
learn from their mistakes, to clarify any public misunderstanding about the agency’s



palicies and practices, and to rebuild trust with the clients. Complaint referral is also
often the most efficient means of addressing a person’s complaint.

However, we have at our disposal another means Lo resolve disputes. The CCL authoriscs
this office to organise the mediation of a complaint that is minor in nature, where the
parties are willing to meet to attempt to resolve the problem, This can be an effective
route where, for example, the member of the public must often interact with the same
government officer, Mediation can help defuse tension or frustration, and can serve Lo
begin a dialogue and open lines of communication, Although we did nol commission a
medication session during this year, the OCC last year was able to resolve a complaint
between a local company and the Airport Authority through mediation.

14 Power of Recommendation and Comment

In the event that an investigation results in a [inding of maladministration and injustice,
the OCC can make a recommendation under section 18(6)(a) of the CCL. Some
recommendations made were referred to in the case summaries above and others are
noted below. Recommendations are monitored to encourage compliance, and if
reasonable progress towards compliance is not made (in the case of recommendations
arising from written complaints) a special report is made under section 18(3) to the
Legislative Assembly, In the event that an investigation results in a finding of no
maladministration or injustice, the OCC cannot make a recommendation. However,
section 18(6)(b) provides the basis on which the OCC can make a comment. As from
April 2007, the OCC decided to monitor all comments made to entities. Hence the OCC
now records separate statistics for recommendations made, recommendations complied
with (reported below), comments made, and comments “acted on™. There is no oulput
listed for monitoring comments.

A comment will be marked as “acted on” when we have evidence. If the comment is
deemed extremely important, the OCC may choose to issue an “extraordinary report™ (o
the Tegislative Assembly under the provisions of section 20(1). If such a report is made
then the OCC las completed the monitoring of that eomment. 1f there is no evidence of
the comment being acted on (and if an extraordinary report was not sent 1o the
Legislative Assembly) by the end of the fiscal year, then a statcment is made in the
annual report, That statement terminates the monitoring of the comments issucd in that
fiscal year.

14.1 COMMENTS MONITORED

A total of eight comments were monitored arising from the following six cases and one
comment was the subject of an extraordinary report tabled on 18 January 2008,

14.1.1 The Liguor Licensing Board and Ministry of Tourism, Environment,
Development & Commerce, JM — Written Complaint Number 60 made 4 May
2005 — Publication of Rules and Procedures — decision 14 November 2007

On 4 May 2005, IM filed a complaint with the OCC against the Liquor Licensing Board
(“the Board™) alleging that his application for renewal of a Liquor Licence had been
unfairly processed. We completed an investigation and held that the Board, in
considering JM’s application, came to a decision through its interpretation of the rules
and requirements established in previous meetings of the Board, and that the decision was
based on sound reasoning.
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Under the Liquor Licensing Law, the Board has the power to regulate its own process.
lowever, the process established had not been set apart in a specific document but was
mmmersed in the declarations and previous decisions of the Board recorded in the minutes
of the meetings of the Board. As a consequence, the public did not have access Lo the
rules, procedures and precedents of the Board. As such, this oflice, while finding no
maladministration on the part of the Board in determining JM’s application, made
comment that the Board must produce a document slating ils rules and procedures,

The Permanent Secretary of the Ministry of Tourism, Environment, Investment and
Commeree (“the Ministry™) responded stating that he noted that the Chairman of the
Board (“the Chairman™) agreed that the Board should publish its rules and procedurcs
within a reasonable amount of time and that he too intended to work on the matter.

In April 2006, the final draft of a handbook containing the rules and procedures was
approved by the Chairman, who anticipated that it would be published and available to
the general public al the Annual General Meeting of the Board in September 2006, The
handbook was sent to Government Information Services (“GIS™) for publishing.
However, it was sent on to Legislative Dralling. On 19 Seplember 20086, this office was
advised by Legislative Dratting that drafts of the Ligquor Licensing Board for Grand
Cayman (Procedure) Rules, 2006: and the Liguor Licensing Board for Cayman Brac and
Little Cayman (Procedure) Rules, 2006 had been submitted to the Ministry for its
comments and instructions. Further Legislative Drafting advised that until the Rules had
been finalised, the handbook could not be made public. To date, the Rules have not been
finalised and the handbook has not been published. The Commissioner is of the opinion
that the Board made reasonable eflorts 1o comply wiih the comment in attempting to have
the handbook published, however, publication has been unduly delayed by the inaction of
the Ministry.

14.1.2 Complaint about HSA reveals other concerns — 5 December 2007

A complaint filed with the OCC concerning the treatment of a mentally ill patient led the
office in an investigation which although it did not uncover maladministration, raised
arcas of concern, The 1[SA discharged a female patient diagnosed with a bipolar disorder
and a drug misuse problem to the police, saying il had to do so since the only
rchabilitation facility on the island did not accept women. The OCC found that the HSA
had made a sound decision while noting the limited alternalives. However, the OQCC
chose (o comment that the verbal instructions about the patient’s medication issued to the
RCIPS officer, to whom the patient was released, were insullicient and should have been
given in writing. When the police releascd the patient, they were not fully aware of how
the medication she was taking could affect her once in a public place. After conducting
the investigation, the OCC made comment that the HSA in [uture cascs should give
written information on patients” medications to the parties to whom the patient was being
released to, as well as to the patient themselves, The HSA agreed to this course of action.

14.1.3 Electrical Trade Licensing Board and fairness — completed 31 March
2008 and Electrical Licensing Board and fairness - completed on 7 April 08

A local firm complained that it had been unfairly treated by the Electrical Trade
Licensing Board of Examiners (EBE) because of what the complainant judged to be an
exeessive request for information, while still refusing the application for an electrician’s
licence, The QOCC found that the board had completed the process properly; yel other
issues came to light during (he investigation which gave the OCC cause to comment, The
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office found that the board was not giving enough detail in its written responses when
refusing applications, which amounted to an injustice and could also cause unnecessary
delays. The office also discovered that the board’s composilion, contrary to the law, was
made up of only electricians and engineers, The OCC therefore commenited that during
the application process, the EBE take advantage of electronic communication to inform
customers of its decisions more speedily and to include members from outside the
electrical [icld on the hoard; a suggestion accepted by the Leader of Government
Business.

14.1.4 Ministry of District Administration, Planning, Agriculture & Housing
and tendering - completed 22 April 2008

The Ministry must familiarize its with the rules for tendering and ensure that all persons
responsible for departmental tendering within the Ministry are following the rules.

14.1.5 Immigration Department and explanation - completed 15 November
2007

The Department should include a brief summary of the wording of the relevant
Regulation in a cover letter accompanying the reduced refund. This may avoid the
confusion found in this type of case in the future.

14.1.6 Labour Tribunal and Secretariat - completed 9 May 2008

The Department of Emplayment Relations, which serves as the secretariat o (he tribunal,
should verify that all parties scheduled for hearings have been duly notified. Due to the
significant delay in scheduling hearings for these cases, significant effort may be required
by bath the employers and complainants to locate witnesses, review documcentation, and
in some cascs make travel arrangements. This should include a reminder telephone call.

The Secretary should provide a statement of procedure to the parties, Key procedural
points must be settled including the possibility of a case going forward without the
complainant being present, i.¢. statement read as his‘her evidence, and whether the
complainant can send a layman friend to present the case.

Anaother issue that must be addressed is the Immigration status of a complainant who
relurns to Cayman to present a case. The costs associaled with gaining a visa would not
have been incurred by the complainant had the Cayman Brac tribunal been properly
constituted since 1999, Similarly, accommodation costs for complainants should at least
he discussed in the overall consideration of the consequences of the previous situation.
As the lack of a tribunal in Cayman Brac caused the long delay, it becomes the
responsibility of the Department to ensure access o the new tribunal.

14.2 RECOMMENDATIONS COMPLIED WITH
The test for compliance is substantial, not exact, compliance,

Number of recommendations made in any year but complied with in 2007-08: 38,
In some siluations, a long period of time lapses before a recommendation is complied
witly, i.c., amending legislation. In other situations, recommendations are seemingly
ignored in spite of the pledge made on behalf of government by the Altorney General
recorded in Appendix A. (This occurs to other high profile officers as well, including
Justice Sir Richard Tucker who made recommendations in the Charles Clilford Enguiry,
April 2008.)
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Here are some examples of recommendations made and complicd with:

14.2.1 Investigation of Allegations against Cayman Airways Ltd in the wake
of Hurricane Dean, 2007 — Own Motion Report 8 — tabled 23 January 2008

In my report | made the following recommendations:

1. that CAL strategically look at the skill set ol its stall and arrange for additional staff
to be sulliciently trained in Sabre so that in the event the designated staff member is
unavailable for any reason, CAL can call on other stall members to manipulate the
relevant syslems in a crisis;

2. that CAL develop a sales policy for emergency situations;

3. that CAL analysc the failures of their current communication system and set a
policy which includes a plan for communications in the event ol an emergency.
Onee the policy has been established, CATL must train all staff to ensure that during
an emergency they understand where to obtain essential information,

4, that CAL, as a matter of urgency, take steps to finalize its internal complaints
process and make arrangements for implementation within one month of receiving
this report,

Compliance: The OCC was provided with training records and the new sales policy as
well as the details of the new internal complaints procedure for customers. Analysts did a
sitc visit to review the procedure. Based on the evidence provided, [ was of the opinion
that the entity had substantially complied with recommendations numbered 1, 2 and 4.

14.2.2 Cayman Turtle Farm and Waste Discharge into the Marine
Environment — Own Motion Report 9 — tabled 25 June 2008

The [ollowing recommendations were made:

1. that BB/CTFL make arrangcments forthwith to meet the requirements of the regulator
and do all things veasonably required to complete the licence process by 30 May 2008,

2. that the Acting Managing Director complete as a mailer ol urgency all steps neccssary
o complete the criterion for Certificates of Occupancy for the buildings and pools at
BR/CTFL,

3. that Mr Joseph Ebanks resign from the board of the Water Authority—Cayman,

Compliance: |he OCC was provided with a copy of the licence (although it was
vbtained as quickly as required) and a copy of Mr Joseph Ebanks® letter of resignation
from the board. Based on the evidence provided, I was ol the opinion (hat the departiment
had substantially complicd with recommendations numbered 1 and 3.

14.2.3. Planning causes injustice over elevator inspections — completed 5
March 08

In an extensive and very complex investigation, the (OCC found maladministration at the
Department of Planning with regard to the process ol elevator inspections which resulted
in a lengthy list of recommendations. A local contractor submitted a long complaint
against the Building Control Unit (*BCL) within the Planning Department alleging
unfair practices, bias, interference with business and contlict of interest, The complainant
suggested that his elevators were the only ones which were ever required to be inspected
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and because of that he was experiencing unfair treatment which had caused both delays
and oxtra costs on his projects. He also suggested that the Chief Electrical Inspector in the
BCU was closely associated with one of the complainant’s competitors, which
undermined the credibility of the department, Over a period of more than five months, the
OCC closely examined the detail of the complaint, conducted numerous in depth
interviews with cxperts and various interesled partics, eross referenced information with
other involved entities and studied elosely the various laws, regulations and puidelines.
The resulting report made 12 recommendations based on the maladministration and
injustice suffered by the contractor, The investigation revealed thal there were faults with
literature, reporling requirements, notification procedures, time frames, organization of
the process, training of inspectors and officers and inconsistencies in applying rules, The
OCC did not find a conflict of interest as such regarding the Chief Electrical Inspector,
but noted that the department had acknowledged a public perception of one and steps had
been taken to deal with that perception.

In my report, [ made the following recommendations:

1, that the BCU change the application form [or planning permission and building
permit to include a description of the ¢levator equipment to be used;

2, that the BCU require inspectors of any aspect of a building sile to report evidence
of the likely installation of an extraordinary picee of equipment;

3. that where a change in the emphasis of enforcement is planned, the BCU should
send advance notice to the stakcholders. The amount of advance notice should be
commensurate with the anticipated impact:

4, that the cost of initial installation inspections and follow-up inspections be borne by
the BC1U;

5, that the BCU pay the costs of training their staff and {ire ollicers;

6. that the training of firc officers in the operation of MRL clevators be arranged
forthwith and be completed prior to March 2008;

7. that the information required by the BCU to make a determination on an application
for equipment approval be stated in detail and published,

8. that elevator installation inspections be scheduled two weeks in advance to reduce
the risk that independent inspectors will be unavailable;

9. that when the BCU retains an elevator installation inspector, he (rain others in the
technical aspects of inspections so that more than one inspector will be on the stall of
the BCLL,

10. that inspection reports be completed and given to the relevant party within one
week of the inspection;

11. that the inspection process be centrally organized by June 2008;

12. that the BCU consistently apply the ¢levator equipment approval and installation
inspection requirements.

Complianee: The OCC was provided with a draft elevator installation application form
on 2 October 2008, and evidence that inspectors were reminded to report irregular

cquipment installation, The BCU also provided proof of payment of inspection fees, and
training expenses and the completion of the training of fire ofticers, Other evidence was
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gathered, and based on that | was of the opinion that the department had substantially
complied with recommendations numbered 2,4, 5, 6, 7, 8 and 11,

14.3 RECOMMENDATIONS MONITORED

We continue to monitor the implementation of recommendations. For example:

14.3.1 Investigation of Allegations against Cayman Airways Ltd in the wake
of Hurricane Dean, 2007 — Own Motion Report B — tabled 23 January 2008

In my report, I made four recommendations and one has not yel been complied with:

that CAT. analyse the failures of its current communication system and set a policy
which includes a plan for communications in the event of an emergency. Once tlie
policy has been cstablished, CAL must train all stafl to ensure that during an
emergency they understand where to oblain essential information.

Maonitoring efforts included a meeting with CAL staff, a warning and eventually a public
announcement through a media release on 21 July 2008 stating my dissatistaction and a
follow up meeting with CEO Patrick Strasburger on 10 September 2008, In consequence
of his resignation, a mecting was held with CEO Designate Olson Andersonon 21
Oclober 2008,

14.3.2 Cayman Turtle Farm and Waste Discharge into the Marine
Environment — Own Motion Report 9 - tabled 25 June 2008

In my report 1 made three recommendations and one has not yet been complied with:

that the Acting Managing Director complete as a matier of urgency all steps necessary
to complete the criterion [or Certificates of Occupancy for the buildings and pools at
BB/CTFL.

Monitoring cfforts included regular communications with CEQ Mr Joseph Ebanks, for
example on 16 September 2008 and 25 November 2008, the latter indicating signilicant
progress towards [ull compliance.

14.3.3. Planning causes injustice over elevator inspections — completed 5
March 08

In my repart, I made 12 recommendations and five have not yel been complicd with
(listed above).

Monitoring efforts included and meetings and follow up communications with Director
Mr Kenneth Ebanks, for example on 16 July 2008 and with Chiel Building Control
Officer Mr Emerson Piercy on 17 November 2008, Progress toward compliance is being
made.

14.3.4 Public Transport Board still being monitored - completed October
2007

When a local tour operator complained that its business was being adverscly affected by
the failure of the Public Transportation Board (“PTB™) to mect regularly, make timely

decisions, refund fees and that its regulations did not mesh with those at the Immigration
Department, the QOCC found the PI'B was indeed dysfunctional. As this was not the first
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complaint received by this office concerning the PTB, a meeting with the Minister
concerned, Hon. Charles Clifford, was convened. The Minister admitted that the
complaint was supported by the facts. Bul he went on to outline plans to improve matlers,
including legislative reform and the search for suitable applicants 1o fill new posts,
including a director and a supervisor. The OCC [ound maladministration matching the
complaint and recommended that the PTB provide the complainant with a Ietter of
apology, establish a secretariat with sufficient stall’ and resources to address the board’s
administrative needs and that the Ministry puts forward proposed legislation to reform the
PTE’s operations. A letter of apology was given, but the OCC will continue to monitor
the progress of the other recommendations,

15 Special Projects

15.1 INTERNAL COMPLAINTS PROCESS

An internal complaints process can be defined as any process, formal or informal, which
allows stakcholders to submit complaints to the government entity and to have the
complaint dealt with in a responsible manner,

With the support of the Chiel Sceretary, we continued the training sessions for eivil
servants on the value of internal complaints processes, and many entities instituted
internal complaints departments or processes, Last year, we reported thal two studies
were done (o document the progress in this area. A third study was completed in March
2008, Their findings were as follows:

15.1.1 The Existence of Internal Complaints Processes in Government
Entities in 2006 (tabled 5 March 2007)

() the 79 entities that were studied, 34 claimed to have an internal complaints process
(ICP). Seventeen entities did not have an ICP in place, Three were not contacted owing to
time constraints, I'wenly-[ive entitics did not reply to the survey; therefore it could not be
determined whether they had an 1CI

15.1.2 The Existence of Internal Complaints Processes in Government
Entities in 2007 {submitted to the Legislative Assembly 24 April 2007,
tabled 31 August 2007)

Of the 79 entities studicd in the second survey, 61 entities (76%) were identified as
claiming to have an [CP. While 18 of the entitics studied did not have an ICP, many
recognised the importance of having such a procedure and had started the process of
developing one, Several entities that already had an 1CP in place recognised, aller
reviewing documentation provided by the OCC, that changes could be made to their
procedures which could create an even more eflective ICP,

Following this second survey, the OCC recognised that encouragement and assistance
were warranted in promoting the development of effective ICPs throughout government.

15.1.3 The Existence of Internal Complaints Processes in Government
Entities in 2008 (submitted to the Legislative Assembly * June 2008, tabled
6 October 2008)

A third survey found that all 70 departments that should have had a formal ICP elaimed
to have one in place, cither formally or informally.
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15.2 SPECIAL PROJECTS

The OCC was inviled to make contributions to the Chief Secretary’s Review of the
expansion of the Civil Service, to the Central Tenders Committee’s process and
procedures manual, and Lo the Governor's FACT (Five-star Award for Customer service
Excellence) process, We provided a submission to Sir Richard Tueker in the Commission
of Enquiry regarding Hon. Charles Clifford on the role of the OCC and the code of
conduct [or eivil servants and requirements for a civil servant entering political life. And
we advised Mr Vijay Krishnarayan, a representative of the UK Department for
International Development’s programme, Building 1luman Rights Capacity in British
Owerseas Territories.

15.3 PUBLICATIONS

This year, (former) Analyst Petula Twinn completed a third edition of a booklet entitled
Smal! Clatms Handbook, designed (o assist residents in pursuing available legal remedies
through the Sumimary Court. This booklet is a plain-language guide lo making a claim
and enables complainants to seek redress for complaints that fall outside the jurisdiction
of this office. It has been uscd, for example, to make claims against a privale car vendor
atid a landlord, Tundreds of copies are now in ¢irculation,

16 Performance Targets 2007-08 1

The [ollowing output targets, results and variances are displayed below,
16.1 OUTPUT 1: INVESTIGATIONS

STATISTICS INDICATING IN DETAIL THE WORK COMPLETED ARE SET
OUT IN APPENDIX
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- OCC 1 Public Interest Investigations

Deseription

s Deal with enquiries and provide advice and guidance to the public that do not result in a formal

investigation

= |nvestigate complaints made regarding injustice caused by improper, unreasonable or inadequate
administrative conduct om the part of any Ministry/Porifolio and respective department, unit and
section, goveniment-owncd company and statutory authority

v Undertake public-interest invesligations

Mersures 2007-08 200708
Budget Aetual Variance
Ouantify
Number of enguirics 0400 406 +06
MNumber of complaints investigated A0 R 54 1]
Number of public-interest investigations 25 z 0
Quu:’ﬁ}r N
All complaints, enguiries and public interest
investigations (o be investigated by suitably gualified . - -
and trained staff 100% 100% 0%
All reports to be signed off by Complaints > i ﬂ
Conumnissioner or, in his absence, the acting 100% 100% 0%
Commissioner
.

All complaints investigated in accordance with the 100% 100% el
parameters established by the Complaints Commissioner
Law (2006 Revision)
Timeliness
All enquiries to be answered within 5 working days GO-100% Tt -16%
Decision o investipate complaint and, i accepted,
commeneement of investigation of complainis within 1 Q0-100% 100%% 0%
manth

BO-100%% B3% 0%
All complaints to be investigated within 4 months of
complaint being lodged R0—100% 100% 0
All reports/public-interest investigations to be completed
wilthin 5 months of request
Location
Cayman [slands 100% 100%% 0%
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Qutputs Delivered

0CC 2 Monitor Compliance with the Commissioner’s Recommendations

Deseription

*  Monitor the implementation of the recommendations or the report of the Commissioner and the
timescales specified in the report of setion to be taken

8 Provide Special reports to the Legislative Assembly where no adequate action has been taken to
remedy the injustice or evidence found of breach of duty, or criminal offence

Measurcs 2007-08 2007-08

Budget Actual Variance
O tify
Number of reeommendations monitored 20-50 g2 +d42
Mumber of Special Reports delivered to the Clerk of
the Legislative Assembly Commilles | 3 0
Onality
All monitoring by suitably gualificd and trained stafl 100 | 0% (194,

All reports to be signed off by Complaints
Commissioner or, in his ahsence, the acting
Comnussioner 100% 100% 0%

All recommendations monitored in accordance with
the parameters established by the Complaints
Commissioner Law (2006 Revision) 1000%4 1 00% 1%

Timeliness

Monitoring carvied out on an engoing basis until
recommendations are substantially implemented or
withdrawn, or until they are included in g Special
RﬁpUTt oy 1.1“3 ].Ugiﬁlﬁlik‘ﬂ ﬂﬁﬂﬂmhl}' 05941009 100084 094

Special Reports submitted to the Clerk of the
Lepislative Assembly Comnittee within one month of
Complaints Commissioner's determining that no
adequate action has been undertaken or evidence found

of breach of duty or criminal offence 95%-100% 67% -28%
Location
Cayman Islands 95041 00% 100% 0%
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16.1.1 Targets and results, Output 1

As the tables above show, we received more enquiries in 2007-08 than we had budgeted
for, yet the actual number of complaints that gave rise to investigations was more
manageable.

Thus, our 2007-08 target for answers o enquiries made in the OCC, which was 200 to
400, was again far exceeded, as we answered 496 enquirics during the period in question,
But our volume of investigations — 54 — was within our targel o 40 to 80 investigations
for the year, What is more, the number of complaint investigations in 2007-08 was lower
than in 2005-06, when we investigated 113 cascs. Some factors behind this included a
tightening of the intake processes, the existence of internal complaints processes i
government entities, and improvement in government departments.

We had anticipated that between two and [ive public-interest investigations would be
completed and sent to the Legislative Assembly, and in the event, two (plus our Annual
Report for 2006-07) were completed.

16.1.2 Targets and results, Output 2

This year, the Office monitored 92 recommendations, well above the targel of 20-30
recommendations, By year’s end, we had evidence that recommendations from last vear
and this year had been complied with in 38 cases.

We did not regard the number complied with as particularly low for al least three reasons:
some recommendations were made late in the year and not enough time had lapsed for
the OCC to state that the recommended improvement had become permanently instituted;
some recommendations involved the construction of new buildings (i.c., Grand Harbour
Department of Vehicle and Driver Licensing satellile office and inspection facility); and
other recommendations required changes to legislation, which, in spite of the best efforts
of the government entity in question, was beyond its full control. One example, discussed
last year, was the changes to the Prison Law, which are still pending, but moving
forward, according to the Attorney General.

16.1.3 Timeliness and targets

In some cases, the OCC was able to hear both sides of a complaint within a day or two,
and thereafter resolve the dispute, 1 lowever, the more complex the allegation and the
more people and documents involved, the more time elapsed before the investigation
could reach completion. All that said, and despite the OCC’s timeliness targets [or the
year having been met, we still determined that some files were nol progressing within a
reasonable timeframe.

Most delays were caused by untimely responses by some — though not all - eivil servants
and ministers, Some investigations were delayed by changes in the senior ranks of the
civil service. Others were delayed for reasons such as the need to take legal advice on the
powers or the jurisdiction of the OCC.

Additionally, the passing of hwricanes alTected timeliness, as did the rnover and
iraining of staff, especially in handling enquiries. Delays also were sometimes (he result
of our need to use outside professional or technical advisers, who, in some cases, did not
complete tasks in a timely manner, These advisers included those retained by the
government entity under investigation as well as those retained by the OCC.

an



We set the following performance measures for the 2007-08 fiscal vear and they are
contained in our Annual Budget Statement:
= All enguiries to be answered within five working days (in 90% of cascs) of being
lodged;
o All complaints to be investigated within four months (in 80% of cases) of being
ladged (allowing a one-month period first lo consider accepting complaint);

e All reports/public interest investigations ta be completed within five months (in
80% of cases) of the request.

16.1.4 Enquiries answered in 2007-08 and Timeliness

Target: All enquiries to be answered within ive working days {in 90% of cases),

Number of Enguirics 487

Cases reclassified as Enquirics 9 [
Total Enquirics 406

Percent completed within § working days 3%

Percent completed within 10 working 85%

days

Percent completed within 15 working 1%

days

il



16.1.5 Timeliness of answering cases, including those reclassified as
Enquiries, 2007-08

2007-08 2007-08 Percent of all Enguiries
Duration in Number of
days cases

B | 274 55%
2 30 6%
3 21 4%
4 19 4%

5 21 4% N
f 14 3%
7 14 3%
N 8 14 3%
9 7 1%
10 5 1%
1 7 | %

12 8 2% o
13 4 1%
14 3 1%
L 7 1%
Owver 14 days 44 1044

Total 496 100% ]
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16.1.6 Timeliness of case investigations, 2007-08

Target: All complaints to be investigated within four months {in 80% of cascs) of
complaint being lodged (allowing a one-month period first to consider accepting
complaint)., We mel the target by completing 81% of the cascs.

Dwration in months of complaint 2007-08 Number of 2007-08 Percent of
investigation cases all cases
1 11 20%
2 18 33%
3 7 13%
4 8 15%
3 ] 2%
6 1 2%
7 1 2%
by 1 2%
9 1 2%
10 0 (%%
B 0 0%
12 0 0%
Over 12 mo. 5 L
Total 54 100%,
Completed within five months (one month to consider, four 83%
manths to complete)
Completed with six months 85%

16.1.6 Timeliness of Own Motion investigations, 2007-08

Target: All reports/public interest investigations to be completed within five months (in
80% of cases) of the request. We met our target,

The investigation into the allegations against Cayman Airways Ltd in the wake of
hurricane Dean was completed within four months: the investigation was commenced on
21 September 2007; the report was completed on 14 January 2008; and it was delivered
to the Legislative Assembly on 18 January 2008. The investigation into Cayman Turtle
Farm and waste discharge into the marine environment was also compleled within [our
months: it commenced on 7 January 2008; the report was completed on 24 April 2008,

and it was delivered Lo the Legislalive Assembly on 5 May 2008,
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(One major change (o note is in the definition of “completed™ in the first iwo years of the
OCC, Own Motion Investigations and Special Reports were not considered complete
until they were tabled in the Legislative Assembly. From last year, we were able to state
that such work was complete when the report was submitied to the Clerk of the
Legislative Assembly.

16.2 OuTPUT 2: MONITORING RECOMMENDATIONS
We accepted the following performance measures for (he 200708 fiscal year:

s Monitoring carricd out on an ongoing basis until recommendations are
substantially implemented or withdrawn, or until they are included in a Special
Report to the Legislative Assembly (in 95% of cases);

s Reports submittcd as required by the Speaker (in 90% of cases);

s Special Reports submitted to the Clerk of the Legislative Assembly within one
month of the Complaints Commissioner’s determination that no adequate action
has been undertaken or evidence of breach of duty or eriminal ofTence (in 90% of
CASCS ),

The OCC met the first and third targets, but failed to file the Annual Reports by the due
dates. As noted in last year's report, which was duc to be tabled in this year, delay was
caused in part by the completion of the audit. The OCC’s Annual Report 2006-07 was
delivered to the Legislative Assembly in 2008-09 (January 2009) after 4 prolonged delay
i the audit office arising from the need (0 access Treasury records. We have taken steps
to reduce the time of completion for the fiscal year 2007-08 audit. We completed and
submitted three Special Reports (ICP Review 2008, Department of Immigration —
Refused Fntry, the Extraordinary report on Liquor Licensing).

16.3 QuaLITY MEASURES

We uscd suitably qualified and trained staff to investigate and monitor complaints, and
we were alert to challenges to our jurisdiction and questions of fair process, We achieved
these largets by recording any questions about the conduct of our tcam and our
jurisdiction or process and by answering the questions fully through internal
investigations or independent legal advice, Also, the Commissioner reviewed all findings
and reports before they were linalised. In consequence, we met our quality targets.

16.4 STRATEGIC OWNERSHIP GOALS

The following key strategic owncrship goals for the Office of the Complaints
Commissioner were established in 2006-07 for a period of two years (2007-08 and 2008-
09). The goals, which have all been complied with, are as follows;

7. Establish a presence on the Internet for informational purposes and to register
complaints online.

8. Implement a case management system, Modified Case Tracker,

9. Implement a performance-appraisal system.

10. Provide a hi-monthly report 1o the media on the work of the OCC.
11. Tnerease public awareness through media interviews and advertising.

12. Complete in-house training on human rights.
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17 Budgets 2006-07 and 2007=08

17.1 AMOUNT

Our budget for fiscal years 2006-07 (3876,000) and 2007-08 ($954,442) was satisfactory.
We have been prudent in our spending and have returned money to the central treasury at
the end of each fiscal year to date.

With some operational history, the proeess of forceasting and completing the budget
requirements of the OCC was more manageable for the fiscal year 2008-09, The budget
requested in spring 2008 for the 2008-09 [iscal vear was approximately $985,000. The
budget increase can be attributed to increased fixed costs.
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hppendix A

Hansard — Second Reading of the Complaints
Commissioner Bill, 2003

Sceond Reading as recorded in Official Hansard Report 24 September 2003
The Complaints Commissioner Bill, 2003 — selected extracts:

Hon, W. MecKeeva Bush: Thank you very much, Madam Speaker. I am very pleased to
present this Bill on behalf of Government. For many, many years we have talked about
having such an ombudsman in this country and I am pleased that the United Democratic
Party has seen [it to bring such legislation for the appointiment of such a person.

Madam Speaker, and fellow Members of this Honourable House, as you may be aware,

“Seetion 49N of the Cayman Islands (Constitution) Order 1972 provides for the
enactment of a law relating to the office, functions, jurisdiction and powers of a
Complaints Commissioner, The section enables the Governor, after consultation with the
Cahinet, to appoint a Complaints Commissioner®.

In light of Government’s continued commitment to open government, and to give people
more opportunity to air their grievances, accusations and fault-finding, it is felt that this is
an appropriate time for the appointment of such an independent officer whose function
would be to ascertain whether injustice has been caused by the improper, unreasonable or
inadequate administrative conduet of a Government entity. ...

As 1.eader of Government Business and Leader of the United Democratic Party 1 am
indeed proud 1o pilot this legislation today. It has been long in coming promised by many
Governments and talked about for probably ever since | have been in this Legislative
Assembly and I am the longest serving Member.

T'his 1s a milestone in the platform of our administration. Over my near 20 years in
Government and even before that, T have known about complaints that never got looked
at, heard or addressed, This fundamental piece of legislation, Madam Speaker, will give
the public and everybody an avenue to have their complaints investigated and the facts
laid before the world.

1 am glad that (his is here today, When a person is making a complaint it cannot be
frivolous but should be of a serious nature. Be assured Madam Speaker, that while this
Bill will give the public much scope to have their grievances checked and aired about
Government, it will also give a needed avenue lor Elected Members and Cabinel persons
and other civil servants (this is the side that [ like about it) that when allegations are made
they can be aired by an independent source.

When a Minister is accused of making somebaody lose his job, from any public platform
this Ombudsman will check it and air it and say to the world what has happened and
when les are told it will also bring out the truth. ...

I wanlt to thank the Attorney General, his office and the Chief Secretary’s office, the
Deputy who is standing in here today, and the Draftsmen [or getting it here. We will
probably [ind arcas where we would have preferred to sce something else but [ say to all
let us pet someone in place becausc as far as 1 am concerned there are far too many
people willing 1o accuse, to make allegations and to destroy public servants’ names and
destroy elected officials’ names by merely getting up and making accusations that the
whole world in their own heart of hearts know could not be so. T am really proud afier
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being elected here from 1984 to know that finally we are going to have somebody in
place to do that.

Mr V. Arden MecLean: Thank you, Madam Speaker, A gencrous gesture from the
Leader of Government Business! 1 rise in support for this Bill for the establishment of a
Complaints Commissioner office. 'I'his has been around for a very long time as | recall, A
long time before I came 1o the forefront of politics the Minister of Education advocated
having a Complaints Commissioner, Ombudsman or whatever we want to call it.

Hon, D, Kurt Tibbetts: Thank vou, Madmn Speaker.

As has been said before by my colleague, the Elected Momber for Fast Tnd, the
Opposition 1s cerlainly in support of this Bill, However, | think perhaps in support of the
Bill there may be some other areas which are directly aflecled that we might need to draw
some attention {o. ...

There is absolutely no question in my mind that, first of all, the Complaints
Commissioner (as is said in the very first paragraph of (he Memorandum of Objects and
Reasons) in the exercise of his funciions he would not be subject to the direction or
contral of any ather person, That is exactly how | think it should be; there is no question
in my mind about that.

Mon. Samuel Bulgin: Thank you, Madam Speaker.,

I rise to give my supporl 1o the Bill for a Law to Provide for the Appointment and
Funetions of a Complaints Commissioner for the Investigation of Adminisirative Action
Taken by Government Entities; and for Incidental and Connected Purposes, ...

In the usual tradition of things, Madam Speaker, T can tell you where an Ombudsman
makes a recommendation Government abways acts on the recommendation. It is similar
to a declaration made by the Grand Court, wherc in itself it is made against Government
it does not carry much force, However, Government in the true spirit of things always
acts on the declaration — especially if it is the right of some other persan that is invelved.
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Appendix B
Demographics of Closed Cases to 30 June 2007 by

postal distriect

District MNumber Female Male Company
West Bay 3 I 4 0|
Seven Mile Deach 10 1 g
George Town 15 7 5 3
Aldrport PO g 1 4 3
Savannah 1 il 4] |
Bodden Town 3 il 1 2
North Side 0 0 0 0
Last End | {l 1 0
Cayman Brac 7 4 3 0
Little Cayman o { ¥ 0
USA address 0 i} 0 4]
Canadian address ] 0 a 4]
UK address 0 1] i 0
Jamaican address 0 il 0 0
Not applicable 2 1 1 0
Tutal 54 15 23 16
Wationality Number Female Male Company
Afghan 3 0 2 0|
Canadian 3 1 4 0
Caymanian 36 7 13 B
Cuban 1 1 1] 0
Jamaican o 5 4 ]
Filipino 1 1 | 0 0
Total 54 15 23 6
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Closed cases: 54

Complainants; male, 23; female, 15; local companies, 16, unknown 7

Agr Female Male Total
20-30 0 3 3
31-40 7 5 12
41-50 4 7 [
51-60 I 2 3
61-70 0 1 |
71-80 0 o 2

81+ i} 0 0

ol 3 4 7
Total 15 23 38
individuals
Companies 16
Total cases - 54
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Appendix C

Intake and Case Flow Proce.

COMPLAINT RECEIVED

Within jurisdiction?

No = Complainant advised where assistance may be obtained

Yes =2

Attempts made by complainant to resolve complaint in nther ways, including
appeals?

No = Complainant referred to appeal process
Yes =2

Sufficient information?
No = Complainant informed about materials to gather
Yoz 2>

Has informal review determined if evidence is sufficient for informal resolution or
investigation?

No -2 Complaint closed by letter

Yes =

What happened when informal resolution attempted with officer?
Successful = Closed file by letter
Mot successful 2 Investigation

INVESTIGATION

Maladministration identified?

Mo = Complaint closcd by letter

Yoz =2 Consider Alternative Dispute Resolution? Yes or no
Formal discussions, resolution?

No =2 Discussion with scetion head or head of department
Yes = Resolution and/or Report

RESOLUTION AND/OR REPORT

May include recommendations or comment.
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Appendixz D

Statistics Summary te 30 June: 2008

IN-OFFIGE SERVICES COMPLETED 1 JuLy 2007-30 JunE 2008

1. Number of enquiries 406
2. Number of media enquirics 74
3, Number of writlen complaints closed 54
4, Number of own motion investigations commenced but not completed 1
5. Number of own motion reports filed with Clerk and tabled in

Legislative Assembly 2
fy, Number of recommendations monitored (inceluding own mmicnj 03

7. Number of recommendations made in any year but complicd with in 06-07 38
8, Number of recommendations being monitored o3

9. Number of recommendations made 48
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Appendix E

Report. of the Auditor General

To THE MEMBERS OF THE LEGISLATIVE ASSEMBLY OF THE CAYMAN
ISLANDS

I have audited the accompanying balance sheet of the Office of the Complaints
Commissioner (“the Office™) as of 30 June 2008, and the related statements of income
and retained earnings, changes in net worth and cash flows. T have also andited the
statement of oulputs delivered, including the cost, quantity, quality, timeliness, and
location for the year ended 30 June 2008 as set out on pages 32 o 39 and in accordance
with the provisions of Scction 44 (3) of the Public Management and Finance Law (2005
Bevision),

Respective responsibilities of management and the Auditor General

These financial statements and the statement of outputs delivered are the responsibility of
the Office’s management, My responsibility is to express an opinion on the financial
statements and statement of output delivered based on my audit.

Basis of opinion

My examination was made in accordance with International Standards on Auditing which
require that I plan and perform my audit to obtain reasonable assurance about whether the
financial statements and the statement of outputs delivered are free of material
misstatement. An audit includes examining, on a test basis, evidence supporting the
amounts and disclosures in the financial statements and statement of output delivered. An
audit also includes assessing the accounting principles used smd signilicant cstimates
made by management, as well as cvaluating the overall financial statement presentation. I
believe that my audit provides a reasonable basis for my opinion,

Opinion

In my opinion, these financial statements present fairly, in all material respects, the
financial position of the OfTice as at 30 June 2007, and the resulls of its operations and its
cash flows for the year then ended in accordance with International Public Sector
Accounting Standards. Also in my opinion, the statement of oulputs delivered is also
fairly presented in all material aspects, in terms of its cost, quantity, quality, timeliness,
and location for the year ended 30 June 2007.

Mir, CGiarnet Harrison
Acting Auditor General
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Appendix F

Audited Financial Statements 2007-2008

CONTENTS

Statement of Responsibility
Operating Statement

Statement of Changes in Net Worth
Balanee Sheet

Statement of Cash Flows

Statement of Accounting Policies
Notes to the Finaneial Statements

Statement of Outputs
OFFICE OF THE COMPLAINTS COMMISSIONER

STATEMENT OF RESPONSIBILITY FOR FINANCIAL STATEMENTS

These linancial statements have been prepared by the (Office of the Complaints
Commissioner in accordance with the provisions of the Public Management and Finance
Law (2003 Revision),

[ aceept responsibility for the accuracy and integrity of the financial information in these
financial statements and their compliance wilh the Public Management and Finance Law
(2003 Revision).

To the best of my knowledge the financial statements:
(a) are complete and reliable;

(b) [irly reflect the financial position as at June 30" 2007 and the financial
performance for the 2006-07 [inancial year; and

{c) comply with generally accepted accounting practice.

Ms, Nicola Williams
Chief Officer
Office of the Complaints Commissioner
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drop in pdf of Financial Statements [pp. [41-33
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