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Report of the Public Accounts Committee on the Report of the Office of the Auditor
General on Fighting Corruption in the Cayman Islands
- November 2018

REPORT OF THE STANDING PUBLIC ACCOUNTS COMMITTEE
ON THE REPORT OF THE OFFICE OF THE AUDITOR GENERAL ON
FIGHTING CORRUPTION IN THE CAYMAN ISLANDS
- NOVEMBER 2018

1. REFERENCE
The Standing Public Accounts Committee of the Cayman Islands Legislative Assembly,

established under Standing Order 77(1), met to consider the following Report prepared
and submitted by the Auditor General:

Fighting Corruption in the Cayman Islands - November 2018

2. DOCUMENT CONSIDERED
In accordance with the provision of Standing Order 77(3), the Committee considered the
following Auditor General Report which was referred in the House of the Legislative

Assembly:

- Report of the Office of the Auditor General on Fighting Corruption in the
Cayman Islands - November 2018

3. CHAIRMAN AND MEMBERS OF THE COMMITTEE
The following Members of the Legislative Assembly are the present Members of the
Standing Public Accounts Committee: '

Hon. D Ezzard Miller, MLA -- Chairman

Mr. Christopher S. Saunders, MLA — Member
Mr. Austin O. Harris, Jr, MLA — Member
Hon. Bernie A. Bush, MLA — Member

Ms. Barbara E. Conolly, MLA — Member

4, MEETINGS OF THE COMMITTEE
The Committee held five (5) meetings to consider the Report:

(1) Tuesday, 8th Januvary 2019 (Administrative Meeting)
(ify  Tuesday, 29th January 2019 (Administrative Meeting)
(iii)  Wednesday, 30th January 2019(Hearing)
(iv)  Thursday, 31st January 2019 (Hearing)
(v}  Wednesday, 20th March 2019 (Hearing)
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Report of the Public Accounts Committee on the Report of the Olffice of the Auditor
General on Fighting Corruption in the Cayman Islands - November 2018

5. ATTENDANCE OF MEMBERS
The attendance of Members at the meetings 1s recorded in the Minutes of Proceedings

which are attached to and form part of this Report.

6. PERSONS IN ATTENDANCE
In accordance with Standing Order 77(8), the following persons were in attendance at the
meeting held with witnesses on Wednesday, 30th January 2019:

= Mrs. Sue Winspear - Auditor General, Office of the Auditor General

= Mz, Garnet Harrison - Deputy Auditor General, Office of the Auditor General

= Ms. Gay Frye - Audit Project Leader, Office of the Auditor General

= Ms, Zenobia Bradley -Audit Project Leader, Office of the Auditor General

= Mir. Kenneth Jefferson - Financial Secretary & Chief Officer, Ministry of Finance
and Economic Development

= Mr, Matthew Tibbetts - Accountant General, Ministry of Finance and Economic
Development

The following persons were in attendance at the meeting held with witnesses on
Thursday, 31st January 2019:

»  Mrs. Sue Winspear - Auditor General, Office of the Auditor General

»  Ms. Angela Cullen - Director of Performance Audit, Office of the Auditor
General

»  Ms. Gay Frye - Audit Project Leader, Office of the Auditor General

®  Ms. Zenobia Bradley -Audit Project Leader, Office of the Auditor General

» Ms. Anne Owens - Senior Assistant Financial Secretary, Ministry of Finance and
Economic Development

= Mr. Matthew Tibbetts - Accountant General, Ministry of Finance and Economic
Development

The following persons were in attendance at the meeting held with witnesses on
Wednesday, 20th March 2019:

= Mrs. Sue Winspear - Auditor General, Office of the Auditor General
= Mr. Garnet Harrison - Deputy Auditor General, Office of the Auditor General

= Ms. Angela Cullen - Director of Performance Audit, Office of the Auditor
General

= Mr. Kenneth Jefferson - Financial Secretary & Chief Officer, Ministry of Finance
and Economic Development

= Mr. Matthew Tibbetts - Accountant General, Ministry of Finance and Economic
Development
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Report of the Public Accounts Committee on the Report of the Qffice of the Auditor
General on Fighting Corruption in the Cayman Islands - November 2018

7. WITNESSES CALLED BEFORE THE COMMITTEE

In accordance with the provisions of Standing Order 77(4), the Committee invited
persons to give information and explanations to assist the Committee in the performance
of its duties.

The following persons appeared before the Committee to give evidence on Wednesday,
30th January 2019:

»  Mr. Samuel Rose - Cabinet Secretary - Cabinet Office
»  Hon. Franz Manderson - Deputy Governor - Head of the Civil Service

The following persons appeared before the Committee to give evidence on Thursday,
31st Janunary 2019:

»  Mr, Robert Betry- Director, Cayman Islands Financial Reporting Authority
» Mr, Richard Coles- Chairperson, Anti-Corruption Commission Board

The following persons appeared before the Committee to give evidence on Wednesday,
20th March 2019:

»  Mr. Haroon Pandohie - Director, Department of Planning :

» Mr. Alan Jones - Chief Officer, Ministry of Commerce, Planning and
Infrastructure

»  Mrs. Rosie Whittaker-Myles - Chairperson, Standards in Public Life Commission
Board

8. PRACTICE AND PROCEDURE OF THE COMMITTEE (5.0 77(6))

The Committee agreed that in accordance with the provisions of Standing Order 77(6), all
meelings at which witnesses were invited to provide information should be beld in an
open forum. This decision was taken to promote openness and accountability in
Government.

9. PAC RECOMMENDATIONS

Corruption has been identified as one of the most important problems facing the world
today, and addressing it has become increasingly urgent. Corruption is a problem that
affects both advanced and developing countries, and exists in both the public and private
sectors,

9.01 The PAC endorses the recommendations of the Office of the Auditor
General.

9.02 The Public Authorities L.aw should be amended to include the Central
Planning Authority (CPA), the Development Control Board (DCB) and
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Report of the Public Accounts Committee on the Report of the Office of the Auditor
General on Fighting Corruption in the Cayman Islands - November 2018

other boards in Government or Legislation passed to provide similar
provisions to allow Ministries proper oversight,

9.03  All future legislation that carries a clause to bring the law into effect by
order in Cabinet to have a date by which the law should come into effect.

9.04 The Cayman Islands Government should make fraud training a part of
every new employee introduction program.

9.05 The Director of Planning should ensure that any potential conflicts by
Board members’ with agenda items; should be declared at the start of each
meeting of the CPA and DCB.

9.07 The Director of Planning should audit Board members” declaration of
interest along with their declared conflicts; with agenda items at board
meetings.

9.08 The Government should consider amending the Development and
Planning Law and Regulations to ensure that developers put in place
reasonable traffic management devices such as speed bumps.

10. GOVERNMENT MINUTE
The Public Accounts Committee wishes to draw Government’s attention to Standing

Order 77 sub-order 7 which reads:

“The Government Minute shall be laid on the Table of the House within three
months of the laying of the report of the Committee and of the report of the
Auditor General to which it relates. ”

The PAC expects the Government to honour the requirements of this Standing Order.
ACKNOWLEDGEMENT

The Committee is most appreciative of the efforts of the Auditor General and her staff in
presenting a very fair, comprehensive and informative Report and for the support,
assistance and constructive advice given throughout its deliberations.

The Committee also thanks the staff of the Legislative Assembly for the assistance
provided.
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Report of the Public Accounts Committee on the Report of the Office of the Audiior
General on Fighting Corruption in the Cayman Islands - November 2018

REPORT OF THE COMMITTEE TO THE HOUSE

The Committee agrees that this Report be the Report of the Standing Public Accounts
Committee to the House on the following Report of the Office of the Auditor General:
Fighting Corruption in the Cayman Islands - November 2018.

Hen. D. Ezzard Miller, ML.A — Chairman Hon. Bernie A. Bush, MLA — Member

Mr. Christopher S. Saunders, MLA — Member Ms. Barbara E. Conolly, MLA — Member

Mr. Austin O. Harris, Jr, MLA — Member

Page 7 of 7







of the Cayman Islands

PUBLIC ACCOUNTS COMMITTEE

MINUTES
Meeting held
Tuesday, 8" January 2019 at 10:00 am

Present: Hon. D. Ezzard Miller, MLA - Chairman
Hon. Bernie A. Bush, MLLA — Member
Ms. Batbara E. Conolly, MLA — Member
Mt. Christophet S. Saunders, MLA — Member
Mr. Austin O. Harris, Jr, MLA — Member

In attendance:
Ms. Manesa Webb — Committee Cletk
Ms. Da’Vina Ramoutar — Assistant Clerk
M. Jonathan King — Deputy Cletk of Tynwald (Isle of Man)

Mts. Sue Winspear — Auditor General
Ms. Angela Cullen — Ditector of Petformance Audit, Office of the Auditor General

1. Meeting to Order

Thete being a quorum present (Standing Order 77(2) refers), the Chair called the Meeting to order
at 10:25 am.

The Chait gave a btief welcome to Members and thanked them for attending the Public Accounts
Committee (“PAC”) Meeting. He also welcomed Mrs. Sue Winspear and thanked her and her

team for attending,

The Chairman welcomed Mt. Jonathan King, who was attending as part of a two-week attachment
arranged by the UK Commonwealth Parliamentary Association.

Z Approval of Minutes

®  Tuesday, o September 2018

It was agreed that these minutes would be revised for approval at a future meeting. The clerks,
Mrs. Sue Winspeat, and Mr. Jonathan King would work together on the revision.




Public Accounts Committee Meeting Tuesday, 8th January 2019 at 10:00 am

Tt was agreed that, in principle, minutes of the Committee’s administrative meetings should record
any formal decisions made by the Committee as a whole. However, discussions leading up to such
decisions, and comments by individual Committee Members or officets in attendance, should
normally only be included on the basis of an explicit instruction given by the Committee. These
principles were particularly important in circumstances where the Committee was discussing
confidential matetial, as had been the case on 11* September 2018,

" Wednesday, 24" October 2018
The following amendment was agreed by the Committee: at item 3, after the words “Hon. Gloria
McField-Nixon, Acting Deputy Governot”, to delete “, Portfolio of the Civil Service”. The
amendment having been made, these minutes were approved through a motion moved by Mr.
Christopher S. Saundets, and seconded by Mt. Austin O. Harris.

* Thutsday, 25" October 2018, motning

The following amendment was agreed by the Committee: at item 3, to delete the lines listing the
identity of the witnesses. The amendment having been made, these minutes were approved
thtough a motion moved by Mr. Austin O. Hatris and seconded by Mr. Christopher S. Saunders.

" Thursday, 25" October 2018, afternoon
It was agteed that these minutes should be subject to the same treatment as the minutes of Tt
September 2018.

The Committee confirmed its expectation that minutes and unedited verbatim transcripts of oral
heatings would be citculated to Members of the Committee, and Mrs. Sue Winspear, as soon as
they had been completed.

Matters arising from Minutes

Mzs. Sue Winspear and the Committee requested a copy of the Hansard verbatim relating to
Wednesday, 24™ October 2018.

Approval of Auditor General Invoice(s)

®  No. 207167 dated 31 October 2018 for the amount of §46,865.30

The invoice was approved on a motion moved by Mr. Austin O. Harris and seconded by Ms.
Barbatra E. Conolly.

Consideration of OAG Repotrts
»  Fighting corruption in the Cayman Islands — November 2018
Inttoducing this Report, Ms. Angela Cullen said two issues, in particular, stood out. The first was
the need to go beyond legislation and undertake preventative work. The second was the need to

bring into force the Standards in Public Life Law.

There was a discussion about data monitoring and the publication of information by the Anti-

Cotruption Commission.
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Public Accounts Committee Meeting Tuesday, 8th January 2019 at 10:00 am

It was agteed to invite the following witnesses to give evidence in telation to this report:

Mt. Richard Coles, Chair of the Anti-Cortuption Commission Board;

»  Ms. Rosie Whittaker-Myles, Chair of the Standards in Public Life Commission Board;
» Mt Samuel Rose, Cabinet Secretary, Cabinet Office;

x  Mr. Robert Berry, Ditector of the Cayman Islands Financial Reporting Authority;

*  THon. Franz Mandetson, Deputy Governor/Head of the Civil Service.

The Committee wished to allocate one hour per witness with the exception of the Deputy
Governot, who should come at the end and be allocated two hours.

Fot the proposed date of the hearing, see item 9 below.

It was noted that the information in this Report had been incorporated into the Report entitled
“Follow-up on past PAC Recommendations - October 2018”. Heatings on this Repott were
scheduled for the following week (see item 9 belowy),

Auditor General’s Update

Mrs. Sue Winspear advised the committee that she expected to be able to repott a surplus of
$450,000 to $500,000 at year-end.

Mis. Sue Winspeat also advised the committee that she anticipated that her Office would go into a
peak period of activity on the financial audit. She noted the following work nearing completion:

* 2 public interest report on board remuneration and senior salaries in SAGCs (expected to

be completed by 18 January 2018});
» 3 review of the Office of the Auditor Genetral itself (expected to be completed by the end

of January);
*  a performance audit on Customs (which might be completed by the end of February 2019);
and '
»  a performance audit on all Governtnent outsourcing (which might be completed by the end
of March 2019).
Any Other Business

»  Review of the Cayman Islands Government Minute — The Government’s Response 1o the Reports of the
Standing Public Accounts Committee on the Reports of the Apwnditor General -June 2018

Thete was a discussion of the question of whether the Committee’s reports and the Government
Minutes issued in tesponse should be debated. No conclusion was reached.

The Chaitman asked that the draft PAC Annual Report for 2017/18 be circulated to all the
Members of the Committee and the Auditor General.

There was a discussion of whether, and if so, when and how, to investigate the expenditure
incutred on the recent refurbishment of office space for the Ombudsman.
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8.

Public Accounts Committee Meeting Tuesday, 8th January 2019 at 10:00 am
[Consideration of the report listed at item 8 on the Agenda has been minuted at item 6 above.]

Scheduling of Future Meetings

The next meetings were confirmed as follows:

*  Wednesday, January 16, 2019 at the time to be confirmed (Hearing on Oct 2018 Follow-Up
Report on Past PAC Recommendations- October 2018, Appendix 4- Government Programmes:
Supporting those in need (May 2015)

»  Thursday, January 17, 2019 at 10:00 am (FHearing on Oct 2018 Follow-Up Report on Past PAC
Recommendations- Qctober 2018, Appendix 1-Ensuring Quality Health Care and a Healthy
Population (January 2017)

*  TFriday, January 18", 2019 at 10:00 am (Hearing on Oct 2018 Follow-Up Reporz)

*  Wednesday, January 30", 2019 at 10:00 am (Tenzatively Scheduled Hearing on Fighting corruption
in the Cayman Islands)

Noting that the opening of the Grand Court was scheduled for the morning of Wednesday,
Januaty 16", the Committee asked that the witnesses for this date be contacted with a view to
starting the hearing in the afternoon.

The Committee confitmed that the following dates, previously tentatively scheduled as hearing

dates, wete no longer needed:

"  Friday, January 18", 2019 at 10:00 am
*  Wednesday, January 23" 2019 at 10:00 am
®  Thursday, January 24™ 2019 at 10:00 am

It was agreed that if an administrative meeting were needed this could be held at the conclusion of
the hearing on Wednesday, Januatry 30™ 2019.

Adjournment

There being no further business, the Chair adjourned the meeting at 11:35 am.
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Legislatiﬁre Assembly
of the Cayman Islands

THE STANDING PUBLIC ACCOUNTS COMMITTEE

MINUTES
Meeting held
Tuesday, 29th January 2019 at 10:12 am

Present:

Hon. D. Ezzard Milletr, MLA - Chairman

Hon. Bernie A. Bush, MLLA - Member

Ms. Barbata E. Conolly, MLA - Member

Mt. Austin O. Hartis, Jt, MLA - Member
Apologies:

Mz. Chtistopher S. Saunders, MLA - Member
In Attendance:

Ms. Manesa Webb - Committee Cletk
Mis. Da’Vina Ramoutar - Assistant Clerk

Mts. Sue Winspeat - Auditor General
Ms. Angela Cullen - Director of Performance Audit, Office of the Auditor General
M. Garnet Harrison - Deputy Auditor General, Office of the Auditor General

1 Meeting to Order

Thete being a quorum present (Standing Order 77(2) refers), the Chair called the Meeting to order
at 10:12 am.

The Chairman gave a brief welcome to Members and thanked them for attending the Public

Accounts Committee (“PAC”) Meeting. He also welcomed the Auditor General and thanked her
and het team for attending.

2. Approval of Minutes

None.




Public Accounts Committee Meeting Tuesday, 29th Jaguary 2019 at 10:12 am.

Matters arising from Minutes
Review the deferred minutes:

= September 117, 2018 (Administrative Meeting)
= Octobet 25", 2018 (Administrative Meeting)

Approval of Auditor General Invoice(s)
= No. 207209 dated 25 Jannary 2019 for the amount of §32,486.50

The invoice was approved on a motion moved by Mr. Austin O. Hartris and seconded by Ms.
Barbara E. Conolly.

Auditor General’s Update

= Owen Roberis International Report (ORLA) Terminal Redevelopment Project Progress Update as at
Awgust 2018—[annary 2019

The Committee discussed the ORIA Report. The discussion ensued whethet a Heating would be
appropriate since the ORIA project was not completed. Concerns were raised that the objective of
a “real-time audit” would be impaired if the Hearing was not scheduled now.

The OAG proposed a discussion “in camera” rather than a public Heating. Concerns wete raised
that such a discussion would be regarded as “private’” and will bar the Committee from reporting
to the House of its findings.

Tentatively the following witnesses were considered:

= Mz Albert Anderson, Chief Executive Officer, Cayman Islands Airports Authority

= Mr. Stran Bodden, Chief Officer, Ministty of District Administration, Toutism and
Transport

= Mtr. Thom Guyton, Chairman of Board, Cayman Islands Airport Authority

= Mt Peter Ranger, Chief Project Manager, Major Projects Office

= Mr. Roy Williams, Project Manager

= Mr. Max Jones, Director of Public Works Department

Page 2 of 3



Public Accounts Committee Meeting Tuesday, 29th January 2019 at 10:12 am.

Since the project is still ongoing, the Committee agreed on a Motion to delay the Hearing until the
completion of the ORTA terminal tedevelopment project (Phrase 1 and Phrase 2). The Motion was
moved by Mr. Austin O. Hatris and seconded by Ms. Batbara E. Conolly.

Formulation of Hearing Questions

Ms. Angela Cullen sent the Cominittee via email the Brigfing for PAC Hearing on 30th Jannary 2019 on
OAG report Fighting Corruption in the Cayman Islands on January 25% 2019.

The Committee agreed that each Member would ask a witness a question using the following

format:

=  Committee to ask Hon. Deputy Governor questions on Anti-Fraud Training;

=  Committee to ask Mr. Robert Berry, Ditector, the Cayman Islands Financial Reporting
Authority, questions on Financial Reporting Authority;

=  Committee to ask Mrs, Rosie Whittaker-Myles, Chaitperson of the Standatrds in Public Life
Commission, questions on Standards in PublicLife Law

=  Committee to ask Mt Richard Coles, Chairman, Anti-Corruption Commission Boa.rd
questions involving Anti-Corruption; and

= Committee to ask Mt. Samuel Rose, Cabinet Sectetary, questions on Whistleblowing.

It was agreed that the witnesses who ate to appear for the Hearing dated 30th Januasy 2019
should be tescheduled as follows:

»  Mis. Rosie Whittaker at 2:00-3:00 pmmy
= Mt Richatd Coles at 3:00-4:00pm; and
= Mz Robett Berty at 4:00-5:00 pm

Any Other Business

None

Scheduling of Next Meeting

The next meetings were confirmed for:
= Wednesday, January 30%, 2019 at 1:00 pm (Scheduled Hearing)
= Thursday, January 31%, 2019 at 1::00 pm (Scheduled Hearing)

Adjournment

There being no further business, the Chairman adjoutned the meeting at 11:18 am.
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Leglslatlve Assembly
of the Cayman Islands

THE STANDING PUBLIC ACCOUNTS COMMITTEE

MINUTES of Meeting with Witnesses
Wednesday, 30" January 2019 at 1:04 pm

FIGHTING CORRUPTION IN THE CAYMAN ISLANDS -NOVEMBER 2018

Present:

Attendees:

Witnesses:

Hon. D. Ezzard Miller, MLLA - Chairman

Mz. Chtistophet S. Saunders, MLA - Member
Ms. Batbara E. Conolly, MLA - Member

Mt. Austin O. Hartis, Jr., MLA - Member
Hon. Bernie A. Bush, MLA - Member

Ms. Manesa Webb - Committee Clerk

Mts. Sue Winspeat - Auditor General, Office of the Auditor General

Mr. Gatnet Hatrison - Deputy Auditor General, Office of the Auditor General

Ms. Gay Frye - Audit Project Leaders, Office of the Auditor (General

Ms. Zenobia Bradley - Audit Project Leadets, Office of the Auditor General

Mt. Kenneth Jefferson - Financial Secretary & Chief Officer, Ministry of Finance and

Economic Development

Mz, Matthew Tibbetts - Accountant General, Ministry of Finance and Economic
Development '

Mzt. Samuel Rose - Cabinet Secretary - Cabinet Office
Hon. Franz Mandetson - Deputy Governor - Head of the Civil Service




PAC Meeting in Chamber w/Witnesses — Wednesday, 30th January 2019 at 1:04 pm.

Meeting to Order

There being a quorum present (Standing Orders 77(2) refels) the Chairman called the Public
Accounts Committee Meeting to order at 1:04 pm.

Welcome

The Chairman gave a brief welcome to Members of the Committee and thanked them for
attending the Public Accounts Committee (“PAC”) Heating. He also welcomed and thanked Mzs.
Sue Winspear, along with Mr. Kenneth Jefferson and Mr. Matthew Tibbetts.

The Committee was advised that they would be dealing with the Auditor General’s Report entitled,
Fighting Corruption in the Cayman Islands —November 2018.

Review of the Fighting Corruption in the Cayman Islands -November 2018

w  Fighting Corruption In The Cayman Islands —INovember 20718
The Chaitman invited the witness, Mt. Samuel Rose, to the Chamber. Administration of oath was
administered and thereafter, Mr. Samuel Rose was welcomed and thanked by the Chairman for

attending the meeting and told to state his name and title for the record. .-

Discussion ensued with questions being asked to Mr. Samuel Rose by the PAC members. Before
departing the Chamber, Mr. Samuel Rose was again thanked by the Chair.

The Chair invited the witness, Hon. Franz Manderson, to the Chamber. Administration of oath
was administered and thereafter, Hon. Franz Manderson was welcomed and thanked by the Chair

for attending the meeting, and told to state his name and title for the record.
Discussion ensued with questions being asked to Hon. Franz Manderson by the PAC members.
Before departing the Chamber, Hon. Franz Manderson was again thanked by the Chair.

Any Other Business:

Thete was no other business on the agenda.

Scheduling of Next Meeting

The next meeting with witnesses was confitmed for:

» Thutsday, January 31%, 2019 at 2:00 pm.

Adjournment

There being no further business, the meeting was adjourned at 3:30 pm.
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PAC Verbatim Transcript

Wednesday, 30 January 2019 1

OFFICIAL VERBATIM REPORT
STANDING PUBLIC ACCOUNTS COMMITTEE
WEDNESDAY
30 JANUARY 2019
1:04 PM

Meeting with witnesses

“FIGHTING CORRUPTI{ON IN THE CAYMAN ISLANDS—NOVEMBER 2018”

Verbatim transcript of the Standing Public Accounts Committee meeting held 30 January 2019, at 1:04 pm, in
the Chamber of the Legislative Assembly Building, George Town, Grand Gayman.

PAC Members
Present:

Hon. D. Ezzard Miller, MLA, Chairman
Hon. Bernie A. Bush, MLA, Member

Mr. Austin O. Harris, Jr., MLA, Member
Mr. Christopher S. Saunders, MLA, Member
Ms. Barbara E. Connolly, MLA, Member

In attendance:
Development

Mr. Kenneth Jefferson, Financial Secretary/Chief Officer, Ministry of Finance and Economic

Mr. Matthew Tibbetts, Accountant General, Ministry of Finance and Economic Development

‘Audit Office:

Mrs. Sue Winspear - Auditor General, Office of the Auditor General

Mr. Garnet Harrison, Deputy Auditor General, Office of the Auditor General

Ms Gay Frye, Audit Project Leader, Office of the Auditor General

Zenobia Bradley, Audit Project Leader, Office of the Auditor General
Witnesses: Mr. Samuel Rose, Cabinet Secretary, Cabinet Office

Hon. FranZ 1. Manderson, Deputy Governor, Portfolio of the Civil Service

[Hon. D. Ezzard Miller, Chairman presiding]

The Chairman: Good afternoon everyone.

Please let the record show that we have a
quorum present, so | would like to call this public hear-
ing of the Public Accounts Committee to Order.

Today we will be conducting hearings into the
Auditor General's Report on “Fighting Corruption in
the Cayman lslands”. We have two guests this after-
noon: Mr. Samuel Rose, Cabinet Secretary, and the
Hon. Franz Manderson, the Deputy Governor, in that
order. Before we invite any guests, | invite the Auditor
General to introduce her staff that she has here with
her.

Mrs. Sue Winspear, Auditor General, Office of the
Auditor General: Thank you, Mr. Chairman. Good
afternoon members of the Committee, colleagues.
Thank you for the opportunity to make some opening
remarks.

As you mentioned, these series of sessions
are about fighting corruption in the Cayman Islands; a
report that we published in November, 2018.

i have with me today, Mr. Garnet Harrison,
Deputy Auditor General, Zenobia Bradley and Ms.
Gay Frye who were part of the team that worked on
this audit along with the Performance Audit Director
and the Audit Manager.

The performance audit assesses the effec-
tiveness of the mechanisms that the Cayman Islands
have put in place for preventing corruption, both af a
national level and using the Planning service as a par-
ticular case study example. We selected Planning be-
cause of its importance to the infrastructure and the
economy of the country.

The audit itself was a cooperative audit car-
ried out by a range of other supreme audit institutions
across the world, and | am proud to say that we led
the way and Garnet was very much involved in the
development of the approach and the toolkit to be
used and rolled out around the world.

My report concludes that a lot has happened
in the Cayman Islands to create a framework for com-
bating fraud and corruption. This includes passing
laws, setting up anti-corruption bodies and introducing
policies and procedures in core government.

Cayman Islands Legislative Assembly




2 Wednesday, 30 January 2019

PAC Verbatim Transcript

Of the range of legislation in this area, the
main piece is the Anti-Corruption Law, which was first
introduced in 2010, and has subsequently been up-
dated three times, however, a major gap in the legisla-
tive framework remains and that is the Standards in
Public Life Law which, despite being passed by the
Legislative Assembly in 2014, has still not been
brought into force nearly five years later.

The Anti-Corruption Commission was set up
in 2010 and is responsible for investigating potential
corruption cases and can call on other bodies, such
as my Office as the Police Service to support its in-
vestigations. The Commission for Standards in Public
Life has also been established, but its role is severely
hampered by the Standards in Public Life Law not
being in place.

Another part of the national framework, a poli-
cies and procedures within core Government, sup-
ports the fight against corruption. Since May 2017, the
civil service has taken a number of actions, including
intreducing a new Anti-Fraud Policy, developing on
line training for staff to accompany this, developing a
whistle-blower policy and hot-line. Further actions
continue and have been taken very recently, since the
report has been published and | am sure the Honour-
able Deputy Governor will speak about this during his
testimony.

All of these developments are relatively new
and, obviously, more needs to be done to embed
these, to help develop changes in behaviour. Focus-
ing specifically on the Planning sector now, as the
case study, we focused on the Department of Plan-
ning, the Central Planning Authority on Grand Cay-
man, and the Development Control Board for the Sis-
ter Islands. We were able to see the improvements
being made to both governance and transparency
since our last repert in this area, in 2015. For exam-
ple, board meetings are now public. Although deci-
sions are still made in private, the outcomes of the
decisions are made public. However, we have reiter-
ated our 2015 recommendation about reviewing the
balance of board members on these bodies, as the
vast majority have a background in the infrastructure
sector, and this, risks creating conflicts of interest.

Our detailed review in this area also found
that Notice of Interest forms were not being routinely
completed by Planning’s civil servants, or where they
were completed, they were not being used by man-
agement in Planning, to allocate workloads, so as to
ensure no conflicts of interest arise.

Thank you, Mr. Chairman.

The Chairman: Thank you, Auditor General. | will ask
the Page to bring in Mr. Rose, please.

[Pause]

CABINET OFFICE

ADMINISTRATION OF OATH
OR AFFIRMATION

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: [, Samuel Rose, do solemnly, sincerely and truly,
declare and affirm that the evidence | shall give to this
honourable Legislative Assembly shall be the truth,
the whole truth and nothing but the truth.

The Chairman: Thank you, sir.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, sir.

The Chairman: Good afternoon, Mr. Rose. Firstly, let
me, on behalf of the Committee, thank you for taking
the time out of your busy schedule of playing music—

[Laughter]

The Chairman: —to come here to be with us, but we
appreciate it and look forward to an interesting ses-
sion.

Normal practice is that when you answer the
first question, you state your full name and your title
which is just for the records. We all know who you are
but we have to get it officially in the record in case
they accuse me of acting as Cabinet Secretary, you
know?

You were informed that we will be asking you
questions on the Auditor General's report on fighting
corruption in the Cayman Islands and some of the
recommendations that the responsibility for their im-
plementation fall to you. So, members of the Commit-
tee will have some questions for you and | will invite
Ms. Barbara to lead us off.

Ms. Barbara E. Conolly: Thank you Mr. Chairman.

"Gooed afternoon again to my PAC [Public Ac-
counts Committee] colleagues and to the Auditor
General and her team, the Finance team, and last but
not least, to the Cabinet Secretary, Mr. Rose. Again,
thank you for accommodating us here today

In November 2018, the Office of the Auditor
General issued a report on fighting corruption in the
Cayman Islands. One of the recommendations is that
the Government should bring into force the Standards
in Public Life Law 2014 as a matter of urgency. This
Law was passed in the Legislative Assembly some
four years ago. My question is: Can you provide the
reasons for delay in enforcing this Law?

Mr. Samuel Rose, Cahinet Secretary, Cabinet Of-
fice: Thank you, Mr. Chair. For the record, my name
is Samuel Rose and my position within the Civil Ser-
vice is that | currently serve as the Cabinet Secretary.
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I thank you for your very warm welcome. | can think of
a few places | would rather be than here this after-
noon with you and this, very esteemed Committee.

Mr. Chair, in answering the Member's ques-
tion, 1 do recall in your opening remarks that the rea-
son for which | am down here is that some of the spe-
cific recommendations fall to me to implement. | would
rather the record show that | do not see where it says
that the Cabinet Secretary as being the individual re-
sponsible for the implementation of some of these
recommendations, but rather the Cabinel. So, | just
would wish fo make that specific clarification because
obviously there is a separation in responsibilities
there. The comments | do make, will obviously, in
hopes of assisting you with your inquiries today, re-
fiect my views as well as the discussions that | have
had with the Premier.

| think there has been guite a bit of debate
and discussion since the publication of this very help-
ful report. | have had no direct discussions or infor-
mation which would indicate why . . . well, | guess
some of the discussions and arguments and debates
that have gone on in the public domain indicated
some of the concemns that have existed, but | have not
had any first-hand information with regards to some of
the concerns that some individuals may have, whether
they be current board members or people serving in
various public offices with the Law itself. To the best
of my knowledge, 1 think it is public knowledge. There
have obvicusly been some concerns about the Law
and it is my understanding that the Premier have
plans to conduct ancther review of the Law and is dis-
cussing this with the Attorney General. Therefore, |
anticipate a further announcement on this in the not-
too-distant future. -

Ms. Barbara E. Conolly: Thank you, Cabinet Secre-
tary. .
Can you indicate what the timeframe would
be, in order to carry out this review?

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: | do not have any specifics on a timeframe but,
obviously, [ think that the report is a very timely report
and it is something that is quite current in the public
domain right now, so I would anticipate this to occur in
the very near future.

The Chairman: Maybe it would be helpful, Mr. Rose,
particularly for the public, if you explain what your role
is as Cabinet Secretary, so that we can gef the differ-
enfiation between Cabinet, which is usually the elect-
ed Members of this Legislative Assembly who form
the Cabinet, plus the Deputy Governor and the Atfor-
ney General, chaired by the Governor. Maybe if you
could explain what your role is, | think the public would
understand.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, Mr. Chair.

Well, my role is one of the unique roles in the
public service. It is quite well-defined and the job de-
scription is basically laid ouf in section 48 of the Con-
stitution, and | think, for the record, it might be helpful
if | am allowed to read from the Constitution. It says;
“48. (1) There shall be-

(a) a Cabinet Office, which shall be an of-

fice in the Government; and

(h) a Cabinet Secretary, whose office

shall be a public office, who shall be a
person who is a Caymanian and who
shall be appointed by the Governor,
acting after consultation with the
Premier.
(2) The Cabinet Secretary shall have charge
of the Cabinet Office.
(3) The responsibilities of the Cabinet Secre-
tary shall include—

(a) providing frank and politically neutral
advice to the Governor, the Cabinet
and the Premier on matters of policy;

(b) co-ordinating the development and .
implementation of policy between de-
partments and ministerial portfolios
and across the wider Government
sector to ensure that Government pol--
icy is developed coherently;

{c) providing for administrative and secre-
tarial support for the Cabinet and the
Premier in order to allow high-quality
and effective government;

{d) arranging the business for, and keep-
ing the minutes of, the meetings of
the Cabinet or any Cahinet committee
and conveying the conclusions
reached at the meetings to the appro-
priate person or authority;”

To that end, | serve as the Premier's Chief Of-
ficer in his constitutional role as the Premier and for
the purposes of this Law or any law, when a com-
mencement order is brought forward, itis brought as a
Cabinet Paper, attaching the commencement order, et
cetera, and so, the Cabinet would decide whether or
not to approve that Paper, just as any other matfer of
business. When that decision is taken, we dissemi-
nate that to the various bodies, whether it be the Min-
istry that brought the Paper, GIS [Government Infor-
mation Services] for publication and Gazette, et
cetera. I've said it in a nuishell.

The Chairman: Section 1, sub-section (2} of the
Standards in Public Life Law reads as follows: “(2)
This Law shall come into force on such date as
may be appointed by Order made by Cabinet and
different dates may be appointed for different pro-
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visions of this Law and in relation to different mat-
ters.”

Now, this is a recent clause, probably two
decades old, maybe, in terms of our parliamentary
history. Prior to those kinds of clauses, whenever the
Governor signed what was called a vellum copy, a law
commenced.

Do you have any responsibility in all those
things you just read out? Or, who monitors the claus-
es of these laws to see that they are complied with? In
this case, what we have is four years where we had
the Law passed in 2014 then, it was brought back in
2016, and substantially watered down, particularly, in
the requirements that were needed by private sector
people serving on boards, and yet, it has not been
brought into effect. Who has the responsibility to see
that these clauses are acted on?

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, Mr. Chair.

Again, in general, it would be whoever the
Member of Cabinet was that piloted the matter
through Cabinet and, | guess, into the Legislative As-

sembly and then, back again for commencement. As -

you pointed out to me, that this is a more recent
clause, obviously, we have seen other laws where
certain sections come into effect immediately and for
various reasons, other sections will come at a later
date. It would then therefore be to that Ministry be-
cause there may be some other ancillary matter which
needs to be addressed; the commencement or the
creation of a body or the hiring of a particular staff
member or what have you, which would be to the ef-

fectiveness of that particular Law. So, the natural ex-

pectation would be that when all those other factors
are ready, that member of Cabinet would bring a sub-
sequent paper saying that he is recommending the
bringing into effect of the dormant (I guess we could
call it that) or the non-effective—

The Chairman: —Commencement.

Mr. Samuel Rose, Cahinet Secretary, Cabinet Of-
fice: —Yes, commencement of those portions of the
Law.

The Chairman: And in this case, as | recall, this Law
was piloted by the Honourable Premier himself.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: | honestly cannot recall who actually piloted that
one.

The Chairman: The concern that we have as a
Committee, in addition to the matters that were raised
by the Auditor General, is that it is (certainly in my
view) a way of short-circuiting or not implementing the
decision of the Legislative Assembly. The Legislative

Assembly passed this Law, as | recall, with a couple
amendments with the normal expectation that it would
have been brought into effect in a reasonable period
of time because there was a whole pile of hoopla and
press coverage at the time of the importance of the
legislation in terms of particularly addressing corrup-
tion, which is corruption fuelled by conflicts of interest,
particularly by politicians and the business activities,
senior civil servants and board members. So, having
had four years now (five next month) that the Law has
not been brought into effect, we are very concerned
and maybe we will need to make a recommendation
that that clause in future legislation carries some sort
sunset provision, that is, the Law will be implemented
within six months or before a particular date. It is unu-
sual for legislation to be passed and not implemented
for these periods of time because basically we could
say it was a waste of parliament's time in 2014.

Are there any other questions on that line?

You have another question Barbara?

Ms. Barbara E. Conolly: Thank you, Mr. Chairman.
This may be another question that you may not be
able to answer. It may not be under your mandate but
| will ask it in any event.

In the Auditor General's report it states that
there is a perception that some activities such as the

“ appointments of public officials are open to corruption

due to the lack of transparency in the appointment
process. Can you explain how the appointment pro-
cess for public officials is constituted?

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you and through you Mr. Chair.

| actually do appreciate having the opportunity
to answer this particular question. It did raise in my
mind a few questions as throughout the process of

.this report being generated, | do not recall being invit-

ed to provide any information. | would have happily
made myself or my team available to assist in perhaps
clarifying any concerns or misconceptions. | do be-
lieve (and this is my personal opinion) that this par-
ticular phraseology is rather unfortunate and perhaps,
if | can explain the process, | am not sure if the Audi-
tor General's Office still have any questions, but if can
at least shed some light in the process | could at least,
in the minds of the public who are reading this, bring
some clarity.

So, there are various public offices, and
again, | am presuming that the term 'Public Official’ is
kind of akin to what is referred to in the Constitution, |
believe, under section 19. That is my presumption but
as there is no definition of 'Public Official’ in the Public
Service and Management Law, | stand to be correct-
ed.

We have various boards, committees—
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The Chairman: | do not think this is related 1o civil
service appointment or public servants. This is related
more to, where it says 'Public Officiais’, { think it is
intended to mean particularly board members be-
cause you would ook at the problem identified which
is specifically the membership of the CPA [Central
Planning Authorityl and the DCB [Development Con-
trol Board]. So, it would not in any way be related to
those appointment of public officials under which is
the purview of the Governor, handed down through
the Deputy Governor. That is not what we are talking
about; we are talking about how the boards are re-
cruited, identified and appointed.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you for clarifying that, Mr. Chair, and |
believe the Honourable Deputy Governor will be re-
lieved to hear that as welk.

If | may then speak fo the specifics around the
appointments for public bodies, whether it is a board,
a committee or what have you. We have no shortage
of those. For statutory authorities, their laws speak
specifically to individuals, in some cases the specific
skillsets that individuals would possess. So, for in-
stance with the Cayman [slands Development Bank, it
has asked for people from various sectors to be rep-
resented on that particuiar board. Likewise, with oth-
ers such as OfReg [Office of Regulation], again you
are looking for specific skillsets. There will be some
where it is just lay people from the public, et cetera.

- In general, what usually transpires is that,
again, this is all done via a Cabinet paper, and so,
ministries and portfolios, sometimes civil servants are
out there working to approach members of the civil
society who they deem or possess some of these
necessary skills, knowledge and integrity, to serve on
respective boards, to gage whether they are interest-
ed in even serving. Sometimes, there are some
boards for which it is quite difficuit to find people at
times. Not everyone is lining up to volunteer for it and,
of course, quite often in our tradition, people do not
necessarily come forward and say, Hey, [ want fo do
this or | want fo do that. | think in recent times we
have seen a few boards where there has been an ad-
vertisement put out to people to express whether or
not they are interested in coming forward and serving.

There is also a very protracted and specific
process; for instance, in OfReg’'s Board where | chair
a committee that reviews the applications and of
which the l.eader of the Oppaosition and the Premier
get to select an individual to serve on that body to
even review the people that are put forward to be
considerad by Cabinet. So, it is quite a robust process
in that case. In general terms, every single appoint-
ment is going to come by a Cabinet paper. | can con-
firm that each of those Cabinet papers will contain the
proposed board members biographical information,
including their background which allows for scrutiny,

whether or not they are a fit and proper person to ac-
tually conduct that. As you know, there is discussion
at Cabinet level about individuals' ability to do this, et
cetera.

Most importantly, in terms of the transparen-
cy, every appointment for these public bodies is pub-
lished in the gazette. So, again, there is no fly-by-night
creation or inclusion of individuals on these public
bodies. So, that is the style that we currently have and
| just thought that | would, for the record, just explain
how it actually works.

Mrs. Sue Winspear, Auditor General, Office of the
Auditor General: Sorry, just as a point of personal
clarification: Whether we saw the Cabinet Secretary or
not before we made this statement is irrelevant be-
cause the point is that there is a perception. We have
got that perception from our interviews. So, whether or
not we spoke to the Cabinet Secretary, that percep-
tion will continue because that is the view being ex-
pressed to us. Of course, we know OfReg was a pub-
lic recruitment exercise but to my knowledgs, that is
the only board appointments that have been done for
a public-exercise. "

The Chairman: That is ohe of the few boards that we
fought very hard to specify in the legislation itself. As
we know, most of the other boards are basically politi-
cal appointments. The Minister responsible asks the
people to put who he wants on the board. The old-
fashioned claim is that you need to have people who
will implement your policies. | wili leave it there for
now. But it used to be, way back when, that the Clerk
of Ex-Co [Executive Council] and the Attorney Gen-
eral had some oversight to make sure that appoint-
ments being made were not in conflict with other legis-
lation.

-In this case, in modern day Cayman for in-
stance, we have the very specific requirements of the
Public Authotities Law. Does your Office accept any
responsibility to ensure that Cabinet Papers accepted
to be put on the agenda, comply with other legisiation
in the process of making appointments for specific
legislation?

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, Mr. Chair.

My team, obviously, reviews all Cabinet pa-
pers and the subject expertise will be generated from
within the Ministry that is putting the Paper forward,
but | do believe that the Policy Coordination Unit does
look at the laws, et cetera. They take a look at the bi-
os to ensure the bios are included and that the indi-
viduals are connected back fo the specific areas. Are
they ultimately responsible? No. But | do know that
they review these things as well, to ensure that the
paper is robust and complete.
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[Iinaudible interjection]

The Chairman: Is there anybody else? Does the At-
torney General’'s Chamber accept any responsibility or
has to make a comment for the record, in Cabinet, as
to whether these appointments comply with the Public
Authorities Law and, if and whenever, the Standards
in Public Life Law comes in, that those appointments
comply with those, and things like the Procurement
Committee and stuff like that?

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Mr. Chair, through you, our Cabinet Paper tem-
plate does make provision for comments from the
Ministry of Finance, for financial implications; from the
Attorney General’s Chamber for legal implications. We
have a provision for public service implications in the
event that we need to add staff or what have you, or
there may be a public service impact in terms of num-
bers. So, again, we make a provision for the Portfolio
of the Civil Service to be able to comment, etcetera.

So, the provision is there, should concerns be
raised, but, in general, most of these are routine. They
are following the laws. The Paper should refer to the
Law and the clause under which these appointments
are being made and, as | think | referenced earlier,
there will be instances where the Law is quite specific
in terms of the skillsets that the members, being put
forward, should possess.

The Chairman: Does the bio require any reference to
potential conflicts or interests? Does the Declaration
of Interest accompany these recommendations?

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Not all of them:; no, Mr. Chair.

Mr. Christopher S. Saunders: Thank you very much,
Mr. Chair.

| just want to thank the Cabinet Secretary for
coming here today. Just one quick question: | notice
that you read from section 48 of the Constitution,
which speaks to a few of responsibilities and | noticed
the very first one and just to read it back, it says: “(3)
The responsibilities of the Cabinet Secretary shall
include- (a) providing frank and politically neutral
advice to the Governor, the Cabinet and the Prem-
ier on matters of policy;”.

| notice the very first verb that jumps out is
“frank”. Now, | ask this for the simple fact that the
Constitution does recognise that somebody needs to
give frank advice to the Premier, the Cabinet and the
Governor and, | am not trying to, | guess, go over an
executive privilege because what is discussed in Cab-
inet is something that is outside the remit of this
Committee, but just to drive home the point. In your
role, do you provide these frank . . . now, | am not go-
ing to ask you if they follow it or if they listen, just to

make sure that you do provide the very frank advice.
The reason why | am saying that, Mr. Rose, is that |
think you have already established yourself as a per-
son on the Island with a lot of integrity, and a lot of
people respect you. At the end of the day, | just want
for the public to also know that in your role as Cabinet
Secretary, you do provide the frank and neutral ad-
vice. Now, whether it is listened to is a different thing,
but, at a minimum, have you ever provided frank ad-
vice to the Premier or the Cabinet with regards to
some of these appointments? And, is it something that
the Government should reconsider? If so, have they
ever taken it under advisement? If you do not answer,
it is fine.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, and through you, Mr. Chair.

This all comes with the territory and | can as-
sure the member that | am not hindered in any way,
shape or form in carrying out my duties and so | do
them without fear or favour and to the best of my abili-
ties in accordance with the Constitution.

The Chairman: As you will see in the Auditor Gen-
eral's Report, the Central Planning Authority (CPA)
keeps coming up. This is one of those boards that we
have recommended consistently that the Government
considers making some appointment changes but it
never happens. | understand that that paper would
have to come from the Ministry of Planning, but is it
one of the things that your staff would consider rec-
ommendations made by the PAC on specific boards
as a part of your evaluation process when those
boards are submitted for Cabinet consideration by the
respective ministries.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Mr. Chair, would you be so kind as to clarify
whether or not you have made recommendations in
the past for other boards? | am just trying to establish
whether there are other recommendations which have
been made that we may not have considered, or if is it
in the future, going forward.

The Chairman: | do not recall that we have made
specific recommendations for other boards as we
have made for the Central Planning Authority.

You will recall that we even had the Chairman
of the Central Planning Authority give evidence before
the Committee, but we have set other guidelines and
some of the things that are reflected in the Public Au-
thorities Law or for the make-up of boards, | think it
goes as specify the percentage of civil servants that
cannot be exceeded et cetera. So we have made oth-
er recommendations.

| can recall the long discussion on the ap-
pointment of the Cayman Islands Health Practice
Board for the licensing of Physicians where we had
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the unfortunafe situation there, where every member
was changed one time and the fotal conflict with the
Public Authorities Law which was already in place at
the time that that was made. Added to that was previ-
ous evidence given by the Ministry to this Committes,
that they would never change a board in its entirety for
continued purposes. So, we are concerned that
somebody is taking up the responsibility, when we
make these recommendations to see . . . and it has fo
be somebody, | believe, in your organisation that
would look at the conflicts that might arise in these
kinds of recommendations from varicus ministries.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, Mr. Chair, for that clarification. That
does assist me in being able fo provide you with a
response.

As you have alluded to, with the commence-
ment of the Public Authorities Law, which came into
effect in, | think, June 2017, it does change the land-
scape and we now find ourselves having to look at
two different bibles side by side. So, you are looking
at the individual piece of legislation, but you are also
looking at the Public Authority (sic) Law.

Now, bearing in mind that some of the ap-
pointments to public offices would not quite kick up ail
the way to being public authority, statutory authority,
because it may bera committee or a different body or
organ, which is not a SAGC [Statutory Authorities and
Government-owned Companies] with a CEO or a
Managing Director and all the bells and whistles that
come with that.

| believe the CPA would fall under that. Just a
questfon is the CPA actually a statutory authority per
se, in this gquestion?

[Inaudible reply]

The Chairman: A étatutory authority in the sense that
it has a separate board.

Mr. Samuel Rose, Cabinet Secrefary, Cabinet Of-
fice; Right.

The Chairman: It is the Board for the Planning De-
partment, so it has the authority in its name and, |
want to caution against the dismissal of the recom-
mendations in public authorities, because it is not a
legal authority. It is just like “Thou shall not steal” does
not say do not steal from Ezzard.

When the Government sets legislative stand-
ards as to things like the percentage of civil servants
and the kind of transparency, | should not be appoint-
ing my brother to all the boards in government, et
cetera, and all of the other people on the board are
my first, second, third, fourth, twenty-first cousins,
right?

the Premier.

Those kinds of things are sfipulated in the
Public Authority Law. | believe it is fair to say that, it is
expected that they will have some global significance
regardless of what the Committee is made up to.

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: And Mr. Chalr, | fully agree with you. | believe
that is going to only assist in a more robust and trans-
parent system in which we can eliminate the percep-
tion or the fear of corruption, et cetera, but | simply
made that point in relation to the Public Authorities
Law because, you know, it would not necessarily di-
rectly apply in all instances. | do believe, like | said, in
a changing landscape, if the PAC were to make spe-
cific recommendations, there would be no quarrel with
us, from my perspective within the Policy Coordination
Unit, in their conduct of reviewing Cabinet Papers and
appointment recommendations, fo take that into con-
sideration. Obviously, that would lead to a discussion
with the Ministry and the Chief Officer that brought it
forward but constitutionally we would not have the
ability to stop a Paper or an appointment from pro-
ceeding. Part of our job is to coordinate the Policy; we
do not formulate the Policy and, ultimately, the deci-
sion whether a Paper goes on the Agenda is made, as
per the Constitution, jointly between the Governor and

The Chairman: But you understand the importance of
having somebody that will have that kind of oversight
because, getting back to the Medical Practitioners .
Law, you are right, the Public Authorities Law came in
on the 1% June, 2107, and that Board was appointed
in September, 2017.

What we are trying to get at is that somebody "
needs to pick up these oversights, whether deliberate
or otherwise, by the Ministry submitting the Paper.

Are there any other questions?

Mr. Christopher S. Saunders: Thanks very much,
Mr. Chairman. :

Mr. Rose, | want to thank you again for com-
ing here again. One point | want to highlight is that,
over the next two days, as we look at the Auditor
General's Report, and the whole corruption issue, |
just wanted to ook at Section VIII of the Constitution.
The heading for that is "Institutions Supporting De-
mocracy” and, contained within that section, under
section 117, it speaks about the Commission for
Standards in Public Life.

One of the things we want to highlight from
the public standpoint and from where we are as a de-
mocracy is that these are the corner stone of what it is
that we will need as a democratic society, to make
sure that our democracy remains strong. This is
where the public gets involved and it is how the public
is expected to hold their public and other officials ac-
countable. So, this is something that is very serious.
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Now, at the end of the day, | know that this is some-
thing that is ultimately the remit of Cabinet and in your
position as Cabinet Secretary, in terms of having
those frank and neutral discussion is to just remind
them, and this is something that the public has al-
ready indicated to us, the importance of this section.

As it stands right now, and if | were a member
of the Planning Board and knowing exactly what has
been said and the reports and everything that is out
there, it would also give me pause. This is not fo sug-
gest that the members of the Planning Board are do-
ing anything untoward, but it is the perceived conflicts
that arise from being a member of that board. In terms
of reputational risk and everything else, these are the
kinds of things that people take into consideration. So,
in terms of that frank and neutral advice, it is just
something to remind the Members of Cabinet that
when these appointments are coming up, at least from
your staff and your team’s standpoint, that you look at
the perceived conflict and, at least, at a minimum, let
them be aware that there is a potential of perceived
conflict here so they can be guided accordingly. This
is something that we need to get done urgently. Next
month will literally make five years since we have
passed this Law and nothing has happened.

| also want to thank you for the work that you
have done as a civil servant, as a good public servant
and just continue to do the good job.

The Chairman: Mr. Rose, thank you very much for
taking the time and answering the questions freely
and fairly. So, thank you very much and enjoy the af-
ternoon and play a little music before the sun sets and
you will feel a lot better.

Thank you very much

Mr. Samuel Rose, Cabinet Secretary, Cabinet Of-
fice: Thank you, Mr. Chair.

[Pause]

The Chairman: Gobd afternoon, Mr. Manderson,
Deputy Governor.

PORTFOLIO OF THE CIVIL SERVICE

ADMINISTRATION OF
OATH OR AFFIRMATION

Hon. Franz I|. Manderson, Deputy Governor: |
swear by Almighty God that the evidence | shall give
to this honourable Legislative Assembly shall be the
truth, the whole truth and nothing but the truth.

The Chairman: Thank you, sir.

Hon. Franz I. Manderson, Deputy Governor: Thank
you.

The Chairman: Good afternoon, Mr. Manderson,
Deputy Governor.

Hon. Franz I. Manderson, Deputy Governor: Good
afternoon, sir.

The Chairman: We are extremely pleased that you
could find the time in your busy schedule to come
down here to appear before the PAC. As you will re-
call, the last experience was a very pleasant one.

Hon. Franz I. Manderson, Deputy Governor: Yes,
Sir.

The Chairman: So, when civil servants come back
and tell you how Mr. Miller and that Committee inter-
rogate people, you can say, But they did not do me
that. They might think that we favour you, so be care-
ful.

Hon. Franz I. Manderson, Deputy Governor: Thank
you very much. Okay, sir, will do.

The Chairman: Mr. Austin.

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman
and, certainly let me echo your sentiments by extend-
ing a welcome to the Deputy Governor, thanking him
for appearing before this Committee; appreciating his
very busy schedule and so we will try not to keep you
too long.

If we may begin with the question on the
Standards and Public Life Law, in the Auditor Gen-
eral’s report, paragraph 37 which is found on page 18
it states: “The Standard and Public Life Law 2014
does not yet have a commencement date despite be-
ing passed by the Legislative Assembly four years
ago.” [UNVERIFIED QUOTE] | wonder if the Deputy
Governor can outline to this Committee what are the
reasons for this four years and counting delay, in both
enforcing and commencing this Law.

Hon. Franz I. Manderson, Deputy Governor: Good
afternoon, Mr. Chairman, and Members. Again, thank
you for inviting me to be here this afternoon. | look
forward to answering your questions and sharing in-
formation on this very important report, “Fighting Cor-
ruption in the Cayman Islands.”

Mr. Chairman, through you: To answer the
question: We have been—as you correctly said—this
Law has been around for quite some time. My under-
standing was that once the Law was passed, there
was a significant concern expressed by board mem-
bers that the Law, as drafted, would require them to
give a lot of details about their personal holdings, per-
sonal investment and that would become public, they
had a concern that, we are happy fo serve on boards,
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but it was never our intention that my entire life would
be made public.

It is my understanding then, that we looked at
the Law and there were a lot of discussions. | believe
there was a further amendment to the Law to address
some of these concerns, but to be very specific fo
your question, that concern remains. Obviously—
again, this is me speaking as Deputy Governor. | am
not speaking on behalf of the Political Directorate who
is responsible for the passing and implementation of
laws—from feedback that 1 have received, there s,
still a concern from private sector board members that
the Law, as drafted, does give them some concern. |
am not concerned if a matter comes before me that |
have to declare a conflict and report the conflict; that
is not what the persons who have spoken to me have
said. It is if | have to make my entire holdings public,
then that is a problem for me.

Now, | do believe that the matter is being ad-
dressed. | know the Premier has certainly heard what
the Auditor General has said, head the ulterances
from the public and is keep to get the matter ad-
dressed. | do not think anyone wants the status quo to
continue. '

Mr. Austin O. Harris, Jr.: Thank you.

Mr. Chairman through you, and | thank you for
that answer. | wonder if | can get you to stipulate fur-
ther because there seems to be a level of misunder-
standing, particularly in the public domain, and that is
why | will ask you again to stipulate.

The delay in the implementation of this Law, is
it correct for this Committee to assume or understand
that that delay is coming from concerns raised by pri-
vate sector individuals versus the publiic service?

Hon. Franz |. Manderson, Deputy Governor: That is
absolutely correct. | have never heard anyone from
within the elected Governmaent, within the civil service,
anyone, say that they had an issue with this Law.

As you know, Members of Parliament are re-
quired to file declarations, do all of these things. All of
our information is already public so, | have never
heard any Member of the Government or the public
service speak against this Law.

The Chairman: Mr. Austin.

Mr. Austin O. Harris, Jr.: Thank you. Mr, Chairman,
through you:

Can you give this Committee any indication of
perhaps a timeline, when these concerns of specifical-
ly, private sector persons who would, in fulfilling their
civic duty to serve on government boards, been ad-
dressed?

Is there any indication or fimeline that you can
provide to this Committee to give the public confi-
dence that this Law, which was unanimously ap-

proved in the Legislative Assembly four years ago, will
not languish another four years, and, to also, perhaps
identify a timeline upon which, it may, in fact, be im-
plemented?

Hon. Franz |. Manderson, Deputy Governor: Mr.
Chairman, through you: | do not have a timeline, but |
can say with confidence that a matter is nhow a priority
for the government. All of us, both sides, want fo see
this done, so | am not expecting any significant de-
lays. Certainly, nothing like we have just experienced.

Mr. Christopher 8. Saunders: Through you, Mr.
Chairman: At present, how are the principles of this
LLaw being managed in the civil service at this point?

Hon. Franz I. Manderson, Deputy Governor: Thank
you, sir. Mr. Chairman, through you:

As the Auditor General said, the Law has not
come into force, but we still have the Constitution that
makes it very, very clear what the standards in public
life should be; it gives the Standards in Public Life
Commission great autonomy to carry out its duties. |
do not want to leave the impression that we have a
Commission that cannot carry out its function; that is
not the case., ‘

This Law strengthens their ability, but they
can deal with complaints now and take action now, to
the very best of my knowledge. So, this Law does
strengthen their ability but, if you read the Constitu-
tion, it makes it very clear what the powers of the
Standards in Public Life Commission are, and they
have, to the best of my knowledge, heen carrying out
their duties.

Mr. Christopher 8. Saunders: Thanks very much for
that, Mr. Manderson.

| just want to look at Schedule 1 of the Stand-
ards in Public Life Law (2014), to list out who this Law,
in principle, applies fo:

Members of the Legislative Assembly, in-

cluding the Speaker.

Chief Officers and Deputy Chief Officers

Chief Financial Officers and Deputy Chief

Financial Officers.

4, Heads of Departments, sections or units
and their deputies as well any other or-
ganised entity within a ministry or portfo-
lio; statufory authority, statutory body,
government-company, department, sec-
fion or unit and their deputies.

5. Chief executives of statutory authorities,
government companies and their deputies

6. Members of governing bodies of statutory
authorities.

7. Members of governing bodies of govern-
ment companies.

w
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8. Members of all Commissions created by
or under the Constitution.

9. A person holding a full-time or part-time
position in a public authority who engages
in an activity that is in conflict, is likely to
conflict, or may be perceived to conflict
with, his position in a public authority.

10. Any other person specified by regulations
made by Cabinet.

Just looking at the broad reach in terms of
chief officers, deputy chief officers, chief financial of-
ficers and deputy chief financial officers, heads of de-
partments, sections and their deputies, what | am try-
ing to understand is that there are a lot of people that
would be covered within the civil service where they
are looking to have this information, if the Law is
passed, to be provided. :

My question is: Despite the Law not coming
into effect, you as Deputy Governor, who is ultimately
in charge of the civil service, how are these senior civil
servants at this point being managed regarding con-
flict? Do they give a report to you? Do you ask them to
provide the spirit of what should have been provided
so that, at a minimum, you, as the Head of the Civil
Service, at least have an idea where there would have
been conflicts or perceived conflicts?

Hon. Franz |. Manderson, Deputy Governor: Mr.
Chairman, thank you and through you.

To answer your question: is a report made to
me? No. Are civil servants reguired to declare con-
flicts? Yes. Are some required to give the declaration
of interest? Yes.

A lot of these things are happening now. If
you're asking me whether | get a report from these
civil servants, no, | do not. | expect chief officers, who
would also be covered in those, to carry out those re-
sponsibilities under their ministry. If you think that that
is a good suggestion, | am happy to take that forward.
But [ am comfortable that the spirit of the Standards in
Public Life Law and our requirements under the Con-
stitution is being met by the civil service.

Mr. Christopher S. Saunders: This was an issue was
raised by the Member for East End, Mr. McLean, con-
cerning the chicken farm in East End and the person
having that kind of thing. The reason | ask that ques-
tion is that, that in itself, was a conflict and | think, at a
minimum, recognising what has happened, and rec-
ognising the spirit, just like Members of the Legislative
Assembly including yourself, that had to come here
and list out their register, if the issue is that they do
not want this information to be made public, the spirit
of it is that it should remain in private; at least the
Cabinet Members should have an idea of who they
are putting on these boards, if they do not want it to
be public.

The senior civil servants, at a minimum,
should at least have that information reported to you
to avoid the issue like we had in East End with the
farm. | am sure if that was declared to you, a person
in that position. You would have been able to proac-
tively deal with it as opposed to it happening and we
having to deal with it now. | think, where the spirit is
concerned and yourself as a Deputy Governor, Head
of the Civil Service, should have that private infor-
mation available to you, for you to at least be comfort-
able or to borrow from Reagan, “Trust, but verify”. At
least you will have something there.

Hon. Franz I. Manderson, Deputy Governor: Mr.
Chairman, | totally agree. Our Public Service Man-
agement Laws (PSML) and workplace rules require
civil servants to declare to us when they are going to
be applying for part-time employment, when they
were doing all of these, getting involved in business-
es, which is how we found out about this particular
case. So, there are rules now that require it. Remem-
ber that persons will join the civil service, not having
any interest and then will acquire them later on. So, |
take your point and certainly will take it forward but |
am comfortable that a lot of the mischief that this Law
is frying to avert, we do have some procedures in
place to address i, but | take your point sir.

The Chairman: The private sector objectors to declar-
ing this information, have they made any recommen-
dations of how the public can have confidence that
they have declared their conflicts if we do not have the
information beforehand.

Hon. Franz |. Manderson, Deputy Governor: Mr.
Chairman, just repeat that sir.

The Chairman: Has the private sector made any rec-
ommendations of how the public that we represent
would have knowledge that they have a potential con-
flict before they declare it or, in times when they do
not declare it, because we have some record of what
their interests are?

Hon. Franz |. Manderson, Deputy Governor: Mr.
Chairman, what was said to me, and | do believe,
some of these concerns have been addressed. Again,
| do believe there was an amendment to the Law
some time back.

The Substantial

The Chairman: amendments in

2016—
Hon. Franz I. Manderson, Deputy Governor: Right.
The Chairman: —which, we were told, at the time

that those amendments were tabled by the Premier;
that the reason for those amendments, and what
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many of us considered ‘watering down’ of the re-
quirements was because of objections by private sec-
for individual. So, to hear now, that they are asking for
them to be even reduced more, is troubling.

Hon. Franz i. Manderson, Deputy Governor: Thank
you, Mr. Chairman.

I am not saying, Mr. Chairman, that they are
asking to be reduced more, because | am not familiar
with those 2016 amendments, but what was said at
the time {and again, up until recently when | have
spoken to persons) was that if their information is held
by the Standards in Public Life, then they are fine with
it being held. So, | have no issue declaring all my as-
sets, all my holdings, all my partnerships, declare it to
the Commission, but | am not entirely comfortable be-
ing made open to the public.

The Chairman: Certainly, they can see the inherent
desire to have public access, because we know of
instances in the past where people have not . . . |
mean there was the famous member of years gone by
of the Central Planning Authority that made a staie-
ment quite widely, that he was going to the meeting
and when it got to his item on the agenda he would
just tell the rest of them, Okay, | am going outside
while you approve this for me.

W

[Laughtet]
The Chairman: Right?

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman.

if we can move away from the Standards in
Public Life Law for a moment and turn our-attention of
the Anti-fraud Policy which is outlined on page 25 and
26 of the Auditor General's Report. | will refer specifi-
cally to paragraphs £8, 64 and 65.

Paragraph 59 on page 25 states:

“In May 2017, the Cayman Islands Government
issued an Anfi-Fraud Policy to facilitate the devel-
opment of controls that aid in the detection and
prevention of fraud against the Government.”

Paragraph 64 on page 26 states: “The train-
ing is delivered by the Civil Service College and
aims to increase civil servants’ understanding of
Fraud and corruption.” However, just below it, par-
agraph 65 states; “At the end of September 2018,
only 19 per cent of the 3,950 civil servants had
completed this fraining.”

Can the Deputy Governor advise this Commit-
tee if the ratio of civil servants completing this clearly
very important training has increased since Septem-
ber 20187 If not, what plans are in place to increase
these numbers and {o ensure that training is provided
more regularly to civil servants?

Hon. Franz 1. Manderson, Deputy Governor: Mr.
Chairman, through you, the answer to that is yes, the
training rate has increased substantially. In Decem-
ber, we had a major drive and the numbers have . . .
let’s just say, increased significantly. So, why | cannot
give you an exact figure is because [ allowed . . . So,
how we measure the civil servants is that (I did the
training) you log on to the system, it records that
Franz Manderson has done module one, two, three
and four. | watched the videos, | answered the ques-
tions and | passed the . . . It is actually a test to make
sure that you are not just doing the training for the
sake of it but you are actually paying attention and
that you have taken something away from it. | found
the training to be very useful.

We had large groups of staff who were not
having readily access to computer. So, take Public
Works, for example, not everyene at public Works has
a computer, so | allowed civil servants to fake the
training in a group. So, the numbers have gone up
stibstantially and | would venture to say now that the
majority of civil servants have done the training, but |
cannat, in any degree of accuracy, tell you the exact
number because a lot of the training was done in a
group setting, which stili worked and the feedback |
got was that it still worked very well. Not everyone in
the civil service has a computer, so it is those kinds of
issues that we have to face. i

Mr. Austin O. Harris, Jr.: Mr. Chairman, through you:
I certainly commend the Deputy Governor for his re-
cent push to increase the number of civil servants and
I believe the record should show that it was, in fact, in
November 2018 that you announced that in order to
get more civil servants to commit to this fraining, it
was not so much a lack of a computer, but your en-
ticement was to give them a discretionary day off from
work which, of course, everyone jumped at and took
advantage of the opportunity.

I am curious, though, with the challenges that
you just mentioned, whether it be lack of a computer
or access to the fraining itself, or perhaps, without
having to give the civil service days off in order to
complete this necessary training, are there any plans
in place, whether it be on a quarterly or annual basis,
where civil servants can more regularly participate in
this anti-fraud training?

Hon. Franz L. Manderson, Deputy Governor: Mr.
Chairman, thank you.

First, let me just clarify that for the last three
or four years, in the very slow periods of Christmas, |
authorized civil servants to have a day off based on
performance. So, it was not just take a day off, it was
based on performance in the annual Performance
Agreements. Anyone who got a “3”" and above, which
means you did your job, were given the day off. And
again, that was a good incentive and we have seen an
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increase in performance. People really valued that
day.

This year, because we changed our financial
year, there were no performance assessments. They
are being done this month. There were no perfor-
mance agreement in place for me to do it in Decem-
ber so, | decided to use the Anti-Fraud policy as the
carrof, and | must say the response was overwhelm-
ing. | do not want the public to get the impression that
| just give everybody a day off. It was based on doing
something substantial, something that was going to
benefit the civil service as a whole.

The answer to your question is yes, one of the
recommendations that the Accountant General had
was that somebody should be an owner of this policy.
| appointed our superstar, Auditor General [PHONET-
IC] to be in charge of this policy and | will be working
along . . . sorry, Accountant General. My apologies!
My superstar, Accountant General,—

The Chairman: Is there a specific reason why you are
picking people who are members of the PAC?

[Laughter]

Hon. Franz I. Manderson, Deputy Governor: May-
be.

—for him to help us champion the policy and
ensure that it becomes wide-spread across the civil
service and business as usual.

Like | said, | want to lead by example. | did the
training myself and found it to be very beneficial. Mr.
Chairman, the team really did a good job. Ms. Lauren
Knight and the Accountant General and Mr. Vinton
Chinsee and other civil servants really did a good job
of putting together a training package with videos,
showing scenarios where fraud and corruption can
happen. So, we were seeing it and it really aided the
training. It was not just reading some documents and
then saying we have done the training. So, | want to
commend them for putting together the package.

The answer to your question is, yes, we are
now going to be reviewed on a regular basis and en-
suring that all civil servants continue to keep up to
speed with it.

Mr. Austin O. Harris, Jr.: Thank you.

Mr. Chairman, | just have one final question
on this point. It will take us a few pages back to para-
graphs 15 and 16, which are found on pages 8 and 9
of the report.

To summarise the two paragraphs, it states
that since 2011 there have been a number of high-
profile fraud and corruption cases, and that between
2016 and June 2018, there was an increase in the
number of fraud and corruption allegations against the
public sector.

If | may ask the Deputy Governor, in his opin-
ion, or perhaps in his informed opinicn; what are some
of the reasons for this rise in fraud and corruption re-
lated cases within the public sector in recent years?

Hon. Franz |. Manderson, Deputy Governor: Thank
you, Mr. Chairman.

Mr. Chairman, | think there are a number of
reasons. We have developed a zero tolerance to-
wards corruption. So, | have made it very clear that
we will not tolerate any instances of corruption and we
have encouraged chief officers, heads of departments
and the entire civil service that if they feel that there is
corruption, they should report it. That has helped tre-
mendously. So we have had, | think, increased report-
ing. | can say that the majority of cases that the Anti-
Corruption Commission (ACC) is now investigating
against the civil service were brought to their attention
by us. This was self-reporting by the civil service. This
was not the Anti-Corruption Commission coming in
and saying, We understand that there is fraud or cor-
ruption in this particular department. So, we have
been proactively reporting cases to the Anti-
Corruption Commission.

The Auditor General alluded to it, and when
she was saying that low pay can be a factor for cor-
ruption, | agree with that. | was very concerned, as the
Head of the Civil Service, when we were in this pro-
longed period of austerity where | have seen civil
servants struggling to support their families; civil serv-
ants living from pay cheque to pay cheque and people
are human, and people sometimes become suscepti-
ble to corruption. The good news is that over the last
three years, the Government has given the civil serv-
ants, | think, about a nine per cent increase in salary
over those times. | am not seeing the kind of strug-
gling that | was seeing before. So, that in itself, | be-
lieve, is also going to bring cases of the need for
somebody to do something wrong, down.

So, with the zero folerance of corruption, with
civil servants being better paid, | believe we are going
to see reduced instances of corruption. Will we ever
be corruption free? | am not prepared to say that, but
certainly, where there is corruption, we will report it.

Mr. Austin O. Harris, Jr.: Thank you. Mr. Chairman,
just a supplementary follow up.

Notwithstanding your efforts to root out cor-
ruption and fraud within the public service, | wonder
what you thoughts are, specific to the implications of
reducing, or the desire to reduce fraud and corruption
within the public sector. What are the implications of
not having a, Standards in Public Life Law implement-
ed? What are the [implications] of not having regular
training of civil servants of anti-fraud policies or other-
wise? What are the implications of those two things in
the overall goal to root out corruption within the public
service? What tangible action can you provide this
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Committee that the Government is taking to fulfil your
laudable goals sir, of rooting out that corruption within
the public service?

Hon. Franz I. Manderson, Deputy Governor: Mr.
Chairman, through you:

There are a number of things. From where |
sit, | do not believe that not having a Standards and
Public Life Law is fuelling corruption; | do not see that.
We have an Anti-Corruption Law and we have an An-
ti-Corruption Commission and they are very robust
and they are doing their job. We will continue to do
what we can with the Fraud Awareness training but
there are other important mechanisms to prevent cor-
ruption; one of those is FOL That is shining the light
on issues that deters really corruption. Having an ef-
fective ombudsman which we have, a Parliamentary
Commission, | think also helps to reduce corruption.
The work of the Auditor General helps to reduce cor-
ruption. This Committee plays a big part in reducing
corruption across the civil service.

One of the things | constantly say to my team
—and this is not about corruption, this is more about
decision making and justification—is, do you think that
you can explain it to the Public Accounts Committee?
If you cannot, then do not do it; right? But that is be-
cause we have an effective Public Accounts Commit-
tee. So, all of these bodies:and Commissions that we
have in place, | think the Auditor General speaks to it
in her report; she actually said the word “pleased”.
She was pleased to see these things in place. The
Procurement Laws, the Public Authorities Law that
makes it very clear, the role and responsibilities of
Cabinet, CEOs, boards; all.of those things together, is
a very, very effective package that will deter corrup-
tion; | have no doubt. j

Mr. Christopher S. Saunders: Just following on from
my colleague for Prospect; through you, Mr. Chair-
man.

In terms of the reporting mechanism for us, for
the people in the general public, we recognise that the
civil service (as you said) went to the ACC. For mem-
bers of the general public, including myself as a MLA
and others, when we do find or hear of things within
the civil service, who is the best person for us to direct
those concerns to, from within core government?

Hon. Franz I. Manderson, Deputy Governor: So, if
you are aware of corruption, then you should report it
to the Anti-Corruption Commission. You have an obli-
gation to do that actually, by law.

Mr. Matthew Tibbetts, Accountant General, Minis-
try of Finance and Economic Development: Mr.
Chair, 1 would just like to interject for a second.

There is a website that we have and being the
owner of the fraud policy | would like to use this as a

promotional opportunity. We have a website
www.fraud.gov.ky that provides a reporting hotline so

that anyone from the public or within the civil service,
who is aware of any kind of corruption at all, can
please call that number and that number actually goes
overseas. It is not going to be answered by a local
person. You do not have to worry about it coming
back on you and we have the whistle blower protec-
tion policy in place as well.

[Inaudible interjection]

Mr. Matthew Tibbetts, Accountant General, Minis-
try of Finance and Economic Development: The
number is on the website and you can actually call
that number. It is anonymous. We give you a number
so you can follow up on it anonymously and so on.
So, we have that available and there has been a re-
quest to roll that out across the public service as well.
So, that would be for the entire public service.
Thank you.

Hon. Bernie. A. Bush: Through you, Mr. Chairman.

Everyone seems to .think that corruption is
only money and those things. Has it been explained to
chief officers and other civil servants that nepotism,
cronyism, and those things are also considered cor-
ruption?

Hon. Franz l. Manderson, Deputy Governor: Mr.
Chairman, through you.

| am not sure if | have ever heard about those
being corruption. There is a list in the Auditor Gen-
eral— ‘

Hon. Bernie. A. Bush: Yes sir, and it sits right
there—nepotism, cronyism—in the third column under
“peopleﬂ. i

Hon. Franz I. Manderson, Deputy Governor: | read
it. | am not sure that | agree with everything here. |
mean, is bullying corruption? | have never heard that
before?

Hon. Bernie. A. Bush: But these days—

Hon. Franz I. Manderson, Deputy Governor: But it
is wrong

Hon. Bernie. A. Bush: But these days bullying is eve-
rything; | have seen that.

Hon. Franz I. Manderson, Deputy Governor: Right.
So, to answer your question, Mr. Chairman: if the Au-
ditor General says it is corruption, | am happy to agree
with that. | just know it is wrong; nepotism and all the
things that you just said.
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Hon. Bernie. A. Bush: And, Mr. Chairman, through
you: You as the Deputy Governor and the Head of
Civil Service, you have your procedures; you adver-
tise a post, and it says that you have to have A, B and
C. An individual applies that has neither A, B, nor C,
and that individual being shori-listed, what do you
consider that?

Hon. Franz l. Manderson, Deputy Governor: Mr.
Chairman, it is kind of hard for me to answer that
question. | do not know what you are talking about.

Hon. Bernie A Bush: But it is definitely wrong.

Hon. Franz I. Manderson, Deputy Governor: No, |
am not prepared to say that. | do not know what case
you are talking about. These hypotheticals . . .

Hon. Bernie A. Bush: Okay. To get a driver’s licence
the first thing is that you have to be 17; correct?

Hon. Franz |. Manderson, Deputy Governor: |
thought it was 18, but yes, 17 now.

Hon. Bernie A. Bush: It is 17, sir, just to let you
know. It has not changed from our time.

Hon. Franz I. Manderson, Deputy Governor: Good.

Hon. Bernie A. Bush: Okay, still 17. So, if you have
to be 17 and someone has given you a licence at 16,
something is wrong. If you list something in the public
world, that is saying "for me to be Deputy Governor |
have to have A, B and C”, but | have neither and all of
a sudden, | am short-listed. Something is wrong. The
fact that you do not see it as wrong, kind of gets it
clear,

Hon. Franz I. Manderson, Deputy Governor: No.
Mr. Chairman, | am not saying that at all.

Hon. Bernie A. Bush: Okay.

Hon. Franz I. Manderson, Deputy Governor: To the
member’s point; if the driver's licence is 17, and you
get it at 16, and the issuing body did not have the au-
thority to give it to you at 16, then that is a problem.

The issue is that the person who is exercising
that authority has the ability and the authority to do it.
If you do not have it then, again, that is a problem.

Hon. Bernie A. Bush: Okay, Mr. Chairman. Thank
you. That gives us, as legislators, we have to close
that loophole so it cannot be done. Thank you, sir.

The Chairman: Mr. Deputy Governor, | ask that you
give some consideration to put that fraud training on
CIGTV, so that the public might have some access.

But now that you have your website, it might do the
same thing. | think it is important for the general public
to have an idea of what are the efforts being made
within government for anti-fraud and detection. You
might want to consider making the anti-fraud training
part of the orientation for all new employees, so that
they have to do that as part of the orientation exer-
cise.

Hon. Franz I. Manderson, Deputy Governor: Right.
Yes, sir.

i’u’ir. Matthew Tibbetts, Accountant General, Minis-
try of Finance and Economic Development: Mr.
Chair, just, to also note . . .

The Chairman: And again, you have the authority to
say that in a performance evaluation, those are one of
the things that are required if you are to get the five or
the four, et cetera;

Hon. Franz |. Manderson, Deputy Governor: Exact-
ly.

The Chairman: To build-in those kinds of incentives,

Hon. Franz I
Agreed, Sir.

Manderson, Deputy Governor:

The Chairman: | want to say publicly, Mr. Deputy
Governaor, that | do not consider the report by the Au-
ditor General a bad report. | believe that it is fair to say
that we have many of the pieces of the puzzle in
place. The only question remaining is: Do we have a
monitoring agency of some sort that is monitoring the
effectiveness of the various pieces of legislation?

These are the kinds of questions that we are
going to be asking the Board Chairman, because they
should now be in a position on most of this legislation,
to pass a view as to whether they are satisfied with
the effectiveness of the various commissions.

Are you satisfied that the various agencies for
anti-corruption have adequate resources to fulfill the
requirements of the legislation?

Hon. Franz |. Manderson, Deputy Governor: Mr.
Chairman, thank you.

Yes, | do. The Auditor General alluded to it in
her report. The Government over the years has given,
specifically the Anti-Corruption Commission, a number
of additional resources. | was very pleased to see that
they have actually made efforts to bring in a young
Caymanian into that agency in order to get training
because those are very-specialised investigation
techniques dealing with corruption. So, | commend the
Commission for that but, to the very best of my
knowledge, the requests that have come forward for
additional resources have been met.

Cayman Islands Legislative Assembly



PAC Verbatim Transcript

Wednesday, 30 January 2019 15

The Chairman: Any other questions?

Mr. Austin O. Harris, Jr.; Mr. Chairman, thank you.

| have two more questions related to the same
paragraph. If | could turn the Deputy Governor's atten-
tion to page 27 of the report, paragraph 69, it states
that the government's internal audit service is the first
response Fraud Investigation Team and in January
2018, it established the Counter-Fraud Programme
which prepares guarterly counter-fraud reports for the
Deputy Governor, But the Auditor General's report
went on to state that it is not clear how the information
in these reports are used and/or how the messages
may be disseminated to the civil service.

My first question is: Can you enlighten this
Committee as fto how this first response initiative is
working, and in particutar, how do we use the infor-
mation contained in those quarterly reports, if that is
something that can be stated in public?

Hon. Franz |. Manderson, Deputy Governor: Mr.
Chairman, thank you and thank you very much for that
guestion, sir.

Mr. Chairman as the report says, those re-
ports are sent to me. [ ensure that | read ‘them. A lot of
times the internal audit reports are no flagging any
particular issue, but then, sometimes they are major
recommendations. So, one of the things that | did ear-
lier on, was to make that compliant with our oversight
bodies, a part of chief officers’ Performance Agree-
ments. So, in the chief officers’ Performance Agree-
ments, there is a section saying, “complying with our
oversight bodies”; the Auditor General, the Ombuds-
man, the Commissions and of course, Internal Audit.
From time to fime, | will seek feedback from those
oversight bodies as to what comments they have in
retation to compliance with their recommendations in
those areas and | get regular feedback. So, that
works, but it is not working as well as it should. | am
here to say that; which is why | very much agreed with
the Auditor General's recommendation 7, which is
further down the page of the establishment of an Audit
and Risk Committee.

The Audit and Risk Committee is the Civil
Service Public Accounts Committee. So, the Auditor
General reports to the Public Accounts Committee.
Rather than the infernal audit units reporting to me,
they will now report to the Audit and Risk Committee
which is chaired by non-civil servants, That would
then allow for their reports to be looked at in more de-
tail. Obviously, | am always very busy. [ do not have
opportunity to focus on some of these things, but it is
the job of the Audit and Risk Committee, to review
their audit reports, to call chief officers and say, Why
are these recommendations not baing put in place?

Mr. Chairman, | have the terms of reference
here for the Audit and Risk Committee that | would be

cussion.

happy to leave with the Committee for your review
and any feedback.

The Audit and Risk Committee has actually
been appointed. it has had its first initial meeting on
the 25™ of this month. | am very pleased that we have
been able to accomplish this. It has been something
that the Auditor General has flagged before, but | am
very pleased to say now that we have put that in place
and | expect to see much better compliance now with
these internal audit recommendations that were in the
past.

Mr. Austin O. Harris, Jr.: | certainly want to thank the
witness because he pre-empted what would have
been my second question as it relates to the Audit
Committee. | am grateful fo know and | am sure the
Committee is grateful to know that the Committee it-
self is appointed and had its first meeting and hopeful-
iy that will improve the process. But thank you very
much, sir.

Mr. Christopher S. Saunders: Thank you very much,
Mr. Manderson, for coming here today.

I think one of the things that we just want fo
make the public aware of, is that the Auditor General's
report says “Fighting Corruption in the Cayman Is-
lands”. What we want the public to understand is that
we just needed to have a national conversation and a
frank discussion and what we are looking to achieve
over the next two days, in terms of looking at this. We
are not waiting for something to happen. We are trying
to make sure that the processes and procedures are
in place to prevent many of these things from happen-
ing but, at the same time, if they do happen that we
have the investigative tools necessary to lock at them.

| do not want anyone to think there is wide-
spread corruption but, rather, this is more of a tool to
have the public discussion, to let them know that this
is something that for us, as legislators, and everyone
that lives here, it is something that is key in order for
our own economic survival Businesses do not do
business with places that they think is corrupt and, at
a minimum, we want to make it clear that this is some-
thing we are proactively looking at to make sure that
we plug what we can plug and at least have the dis-

| want to leave the DG in saying that, regard-
less of the fact that we are still waiting on the Stand-
ards in Public Life Law to be, | guess formally enact-
ed, even though it has been passed, what | would
probably encourage him to do is that, within the civil
service itself, even if the information is not made pub-
lic, for his own governance and for his own tool, at
least the spirit of what it needs to do, have those chief
officers, deputy chief officers, chief financial officers,
deputy chief financial officers and heads of depart-
ments, make that formal declaration to your office or
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the Portfolio of the Civil Service, so you have that in-
formation on file.

As | said, if issues need to be made public, at
a minimum, | think that the Cabinet Members, with
regards to the people in the private sector who do
have those concerns, the Members of Cabinet should
have that information to have an idea of who it is that
they are appointing. At the end of the day, if we do
have issues happening with any one of those direc-
tors, it is an international embarrassment or a national
embarrassment to the people of the Cayman Islands. |
think anybody making these decisions should at least
have the information. If we do not want it made public,
it does not mean that they cannot have the infor-
mation on a private level. | just wanted to put that out
there.

Hon. Franz I. Manderson, Deputy Governor: Mr,
Chairman, | think that is an excellent suggestion and |
will certainly take that forward.

The Chairman: Just to also add my word of thanks to
you, Honourable Deputy Governor, and to say that it
is fair to say that the Committee is satisfied that, in
general, the civil service is doing a successful job in
terms of its campaign against corruption and success-
ful.

Corruption in this region that we are in, is re-
sponsible for the destruction of governments, coun-
tries, individuals, and it is important that we all do all
that we can to try to prevent the creep of corruption
into our society because of its so-corrosive effects it
can have on the whole social-economic structure of
the country.

We thank you all for the efforts that you have
made, and we will continue to support you all in mak-
ing the right choices for the right reasons. Thank you
very much time for your time, sir.

Hon. Franz I. Manderson, Deputy Governor: Mr.
Chairman, thank you very much and to the Committee
members as well. It has been a pleasure.

Thank you.

The Chairman: Just to remind the Committee that we
are meeting tomorrow at 2 o'clock to continue our
public hearing.

Tomorrow we will host Mr. Robert Berry at 2
o'clock and Mr. Coles at 2:30 and Miss Rosie at 4
o'clock.

[Inaudible interjection]

The Chairman: Mr. Berry is coming from the Cayman
Island Financial Reporting Authority. Mr. Richard
Coles is the Chairman of the Anti-Corruption Commis-
sion Board and Miss Rosie Whittaker-Myles is the

Chairperson of the Standards in Public Life Commis-
sion.

| thank you all for today. The Committee is
adjourned until 2 pm tomorrow.

At 2:45 pm the Public Accounts Committee stood
adjourned.
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PAC Meeting in Chamber w/Witnesses — Thursday, 31st January 2019 at 2:15 pm.

Meeting to Order

Thete being a quorum present (Standing Ordets 77(2) refers), the Chairman called the Public
Accounts Comtmittee Meeting to order at 2:15 pm.

Welcome

The Chairman gave a brief welcome to Members of the Committee and thanked them for
attending the Public Accounts Committee (“PAC”) Hearing. He also welcomed and thanked Mrs.
Sue Winspear, along with Ms. Anne Owens and Mt. Matthew Tibbetts.

The Committee was advised that they would be dealing with the Auditor General’s Report entitled,
Fighting Corruption in the Cayman Islands —November 2018.

Review of the Fighting Corruption In The Cayman Islands -November 2018

Fighting Corruption In The Cayman Islands —INovember 2018
'The Chairman invited the witness, Mt. Robert Berry, to the Chamber. Administration of oath was
administered, and thereafter, Mr. Robert Berty was welcomed and thanked by the Chair for

attending the meeting and told to state his name and title for the record.

Discussion ensued with questions being asked to Mr. Robert Berry by the PAC members. Before
departing the Chamber, Mr. Robert Betty was again thanked by the Chair.

The Chaitman invited the witness, Mt. Richard Coles, to the Chamber. Administtation of oath was
administered, and thereafter, Mr. Richard Coles was welcomed and thanked by the Chair for

attending the meetiﬂg and told to state his name and title for the record.

Discussion ensued with questions being asked to Mtr. Richard Coles by the PAC members. Before
depatting the Chamber, Mr. Richard Coles was again thanked by the Chairman.

Any Other Business
There was no other business on the agenda.
Scheduling of Next Meeting

The next meeting with witnesses will be rescheduled till a later date.

Adjournment

There being no further business, the meeting was adjourned at 4:05 pm.
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OFFICIAL VERBATIM REPORT
STANDING PUBLIC ACCOUNTS COMMITTEE
THURSDAY
31 JANUARY 2019
2:14PM

Meeting with withesses

“FIGHTING CORRUPTION IN THE CAYMAN ISLANDS—NOVEMBER 2018”

Verbatim transcript of the Standing Public Accounts Committee Meeting held 31 January 2019, at 2:14 pm, in
the Chamber of the Legislative Assembly Building, George Town, Grand Cayman.

PAC Members
Present:

Hon. D. Ezzard Miller, MLA, Chairman
Hon. Bernie A. Bush, MLA, Membaer

Mr. Austin O. Harris, Jr., MLA, Member
Mr. Christopher 8. Saunders, MLA, Member
Ms. Barbara E. Connolly, MLA, Member

In attendance:
Development

Ms. Anne Owens, Senior Assistant Financial Secretary, Minisiry of Finance and Economic

Mr. Matthew Tibbetts, Accountant General, Ministry of Finance and Economic Development

Audit Office:

Mrs. Sue Winspear, Auditor General, Office of the Auditor General

iMs. Angela Cullen, Director of Performance Audit, Office of the Auditor General
Ms. Gay Frye, Audit Project Leader, Office of the Auditor General
Zenobia Bradley, Audit Project Leader, Office of the Auditor General

Witnesses:

Mr. Robert Berry, Director, Cayman Islands Financial Reporting Authority

Mr. Richard Coles, Chairman, Anti-Corruption Commission Board

Apologies:

-

Mrs. Rosie Whittaker-Myles, Chairperson, Standards in Public Life Commission Board

[Hon. D. Ezzard Miller, Chairman presiding]

The Chairman: Good afternoon, everyone.

Please let the record show that we have a
guorum present, so I would like to call this public hear-
ing of the Public Accounts Committee to order.

We are continuing our public hearings on
“Fighting Corruption in the Cayman Islands”. This af-
ternoon we will have two witnesses: Mr. Robert Berry,
who is the Director of the Cayman Islands Financial
Reporting Autherity and Mr. Richard Coles who is the
Chairman of the Anti-Corruption Commission (ACC)
Board. We had scheduled Mrs. Rosie Whittaker-
Myles but, unfortunately, she had an emergency. She
had to leave the Island yesterday. We will re-schedule
her for another date and we may take the opportunity,
pending approval from the whole Committee, to call
somebody from Planning, since we have them as an
identified entity in the report.

Could the Page to please bring Mr. Berry into
the Chamber?

CAYMAN ISLANDS FINANCIAL
REPORTING AUTHORITY

ADMINISTRATION OF OATH
OR AFFIRMATION

Mr. Robert Berry, Director, Cayman Islands Finan-
clal Reporting Authority: | swear by Almighty God
that the evidence | shall give to this honourable Legis-
lative Assemibly shall be the truth, the whole truth and
nothing but the truth.

The Chairman: Good afternoon, Mr. Berry, and thank
you for coming.

You would have been informed that we are
doing public hearings on fighting corruption in the
Cayman Islands and we invited you as the Director for
the Cayman lIslands Financial Reporting Authority
(CIFRA}. The only rule we have, basically, is when
you answer the first question, just identify yourself by
your full name and your title for the records, okay?
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Mr. Saunders.

Mr. Christopher Saunders: Good afternoon, every-
one, and thank you, Mr. Chairman.

Through you to the witness: Mr. Berry, first of
all, welcome; glad that you are here. The purpose of
this hearing, as the Chairman alluded to, is that the
Auditor General recently did a report on fighting cor-
ruption in the Cayman Islands and we hope that these
hearings will at least, highlight to the general public
that this is something we look at and consider very
serious, and also, at the same time, use this oppor-
tunity to inform, educate and enlighten the public with
regards to the steps and the different tools that we
have, both from a prevention and investigative stand-
point in terms of dealing with corruption.

Your area of Financial Reporting Authority
(FRA) is one such area that is used in terms of com-
bating. What we would like to do, for the very first
guestion, just explain to the general public the role of
the FRA and what it does and how it works with the
other bodies, in terms of fighting corruption in the
Cayman Islands?

Thank you.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Thank you.

Good afternoon, Mr. Chair. My name is Rob-
ert James Berry. | am the Director of the Financial
Reporting Authority.

Through you, Mr. Chair: Thank you for the
question. The FRA is the agency responsible, primari-
ly, for receiving, requesting, analysing and disseminat-
ing information regarding proceeds of criminal conduct
or suspicion of proceeds of criminal conduct. In recent
times, we have also been assigned the responsibility
for ensuring that targeted financial sanctions with re-
gards to terrorism, terrorist financing proliferation and
proliferation financing are implemented in the Cayman
Islands.

To speak a bit as to how the FRA plays its
role in the fight against corruption and any-other gen-
eral financial crime or criminal conduct, there is an
obligation under the Proceeds of Crime Law for per-
sons to file what we call suspicious activity reports or
SARs, with the Financial Reporting Authority, where
they have suspicion of criminal conduct, and that
would include corruption.

Once received, those cases are reviewed by
the Director (myself) or my Acting Director, and as-
signed to an analyst for review and to make recom-
mendations. Should we decide, or come to the con-
clusion that there is suspicion of criminal conduct, we
will disclose that to the relevant agency, whether it is
local law enforcement being RCIPS, Immigration,
Customs, the ACC, or to a competent body such as
CIMA (Cayman Islands Monetary Authority) or DCI
(Department of Commerce and Investment) that has

responsibility for AML [Anti-Money Laundering] super-
vision, for them to take the appropriate action.

We also have the powers under PoCL (Pro-
ceeds of Crime Law), to make disseminations to over-
seas FlUs [Financial Intelligence Units] where we
have suspicion of criminal conduct.

In addition to the threshold of suspicion of
criminal conduct, there is a new provision in the Pro-
ceeds of Crime Law, under section 4(2)(ca) | believe,
that would enable the FRA to disclose information to
any local competent authority, whether it be law en-
forcement or a supervisor, even without the threshold
of suspicion of criminal conduct. So, if we form the
view that the information would be relevant for them
and material to them performing their functions, there
is that provision that we can disclose it spontanecusly
or upon request. | think that is the key where we are a
conduit through which information flows and is dis-
seminated to the relevant parties.

Mr. Christopher S. Saunders: Thank you very much,
Mr. Berry.

From you experience, generally, and just look-
ing back at the report, | want to say for the record, this
has been one entity that has consistently gotten their
reports to the Legislative Assembly on time. The two
reports | am referring to is the Annual Report you did
in 2016/2017 and also the Interim Report that you did
from the 1 July to the 31% December 2017 to bring
your reporting in line with government's financial
year—well done on that one. | think that was actually
quite proactive. ;

| noticed you mentioned on the Interim Report
that the FRA closed 42 of 563 new cases. The report
is available online in terms of the public and every-
thing else. What | am curious about is, generally
speaking, what would normally be the delays in terms
of some of the stuff that is being reported? From your
experience, what is generally most of the stuff report-
ed to the FRA? Thanks.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.
Thank you for the question.

The delay in processing cases submitted to
us, there has been a significant increase in the num-
ber of reports filed with the FRA so, if we were to go
back a couple of years, in a financial reporting period,
we were receiving around 600 SARS. In the last two
years, particularly, if you look at Calendar Year 2017
and Calendar Year 2018 and our 2018 report is in
progress, because we do, as you said, we are an
Agency that we do meet our deadline of three months
after the year-end. There has been a significant in-
crease in SARS, so we are now, | think, in 2018 we
received 938, which is pretty much a 50 per cent in-
crease over kind of the running average for the last
few years. We did hire additional staff last year and
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that made a significant improvement in the number of
cases we analysed and closed.

Also, in that six month period {and it is not an
excuse), but, we were heavily involved in finalising
and preparing for the mutual evaluation report plenary
in Barbados. We tracked our cases and set timelines,
obviously, as targets for us to achieve. In the current
environment, we are struggling to do that and, as you
said, all the information in the annual reports, we are
very transparent in the number of cases we receive,
what we analyse, what we close and therefore, what
is pending.

Mr. Christopher S. Saunders: In terms of resources,
| think what the public and everyone would appreciate,
is that the financial services industry is our golden egg
and it is important for the public to realise. | do not
know if this is a number that you have, that, even
though 600 or 900 cases may be reported, if we were
to look at the number of transactions we do annually
in the Cayman Islands, | would probably say they
numbered in the millions. So, to have 900 suspicious
activities, | do not want someone in the public thinking
that 900 is a large number, when we are looking at
millions of fransactions per year that are actually be-
ing conducted by these financial entities. So, | just
want to put that out there.

One of the things you mentioned was in terms
of struggling with resources, and the question is: do
you have sufficient resources, you believe, in which fo
meet the mandate, or the mission, of the FRA?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.
Thank you for the question. -

We have recently undertaken an assessment
of our resource needs including both human and capi-
tal, in terms of IT infrastructure, and we concluded
that we currently do not have the necessary resources
to meet the mandate in the sense of the timeliness of
what we would like to be achieving.

What we have done is prepare the necessary
paper through our Acting Chief Officer and the AG,
the Attorney General . . . sorry, it is the Auditor Gen-
erat.

[tnaudible interjection]

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Thanks. | will be careful
then.

Through the Honourable AG, to seek supple-
mental funding in 2019 for additional staff, which we
pelieve will put us in a place where, anticipating there
could be more growth in the number of SARs (Suspi-
cious Activity Reports) filed, as a result of recent legis-
lative changes in the Anti-money Laundering Regula-
tions with the appointment of a Money Laundering
Reporting Officer to each Cayman Islands Fund. We

factored that in and made the necessary requests for
additional staff that we think will help us keep pace
with what is coming in, but also to have some capacity
to chip away at the pending cases that exist at this
point in time.

Mr. Christopher S. Saunders: Thank you very much.

One of the things 1 noticed from going through
your annual report is that, from when the FRA started
.. . well, from being a unit within the palice force, to bit
by bit this gradual evolution which, goes again to
show the growth of what it is that we are doing. In
your experience, and in your own opinion, in terms of
the legal framework that we have right now, do you
see it as something being adequate or do you think
that there are other laws that we need to be |ooking at
changing? Because, we do have some laws on the
book that are 40 years old; not in this case, but in
terms of laws that you think we need fo update and,
more importantly, other areas that you think may be
coming on the horizon that we should be locking at,
that we think is a potential area, that may be a risk to
the Islands.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

Thank you again. That is a very good. ques-
tion. The current legislative framework with regards to-
the operation of a financial intelligence unit, the FRA, |
think our legislation is well placed and up to date. As a
result of the CFATF (Caribbean Financial Action Task
Force) mutual evaluation, we obviously undertook a
very thorough review of the current legislative frame-
work to ensure that the jurisdiction, and in particular,
the FRA, complies with the international standards.
with regards to being a FIU (Financial Intelligence
Unit.

The Proceeds of Crime Law, we have an all--
crimes approach, so there are no predicate offences
that you file on; it is suspicion of any criminal conduct.
It is usually in a financial context, albeit. The respon-
sibility now lies on everybody, so any person could file
a SAR. | mean, predominantly they come from the
financial services industry through the money launder-
ing reporting officers for those entities.

The DNFBPs (Designated Non-financial Busi-
nesses ofr Professionals) are also caught. We have a
broad spectrum of which people are obliged fo file
suspicious activity reports. The FRA has the powers
to request any information it deems necessary to as-
sist in analysing those cases and it has the powers to
then disseminate to the appropriate parties. So, from
that point of view, | think the legislative framework for
the operation of the FRA is very sound.

There are other pieces of legislation that have
reporting requirements, obviously, given the context
we are in under the Anti-Corruption Law there are
separate reporting obligations specific to an offence of
corruption. It could be that someone would file the
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same information with the FRA and obviously, if they
did, we would process that and if it is obviously local
corruption, that would be an offence under the Anti-
Corruption Law and the ACC would be the appropriate
body that we would disseminate that to.

From my point of view, based on the general
knowledge | have of the operations of some of the
other competent authorities, | feel the legislative
framework is quite up to date and more than ade-
quate. | base that on the recent mirror that we went
through and my general understanding of what | have
read and seen from the other competent authorities.

Mr. Christopher S. Saunders: Thank you.

| remember, going back to the time (I think it
was maybe around Christmas) where we had the is-
sue with the money transfer and Western Union and
the whole nine yards, one of the things that jumped
out to me is that about more than two years prior to
that incident, the US Department of Justice had
launched something called ‘Operation Choke Point’,
which basically targeted the money transfer business-
es, the pawn shops, people selling guns, and those
kind of stores, basically cash-heavy business. Of
course, two years later by the time it arrived with the
whole corresponding banking issues and the whole
nine yards, | was a little bit surprised that that whole

thing had caught the Government and the people of .

the Cayman Islands by surprise, but within the indus-
try we knew that this was already an issue.

One of the things we want to make sure of is
that we are still being forward-looking, because at the
end of the day, we have a tendency sometimes to be
more reactive as opposed to proactive. With that said,
what we are looking foris . . . like . . . just about every
year that | can remember, we have had some adjust-
ment to some law coming out with some new thing
within the financial services industry.

Where do you see as being the next issue?
One of the things is that they keep moving the bar
every single time and what | guess surprises me, and
many people in the public, is that we cannot seem to
be ahead of the bar, we are always playing catch up.
So the question is: where do you see the opportunity
for us to be ahead of what is coming on as opposed
to, again, waiting on some global group to say Okay,
fine, this is it, let us go move fo this. Where is the op-
portunity for us to be ahead of the curve?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.
That is a tough one for me to answer, to be
honest. Quite honestly, | cannot think of an area to get
ahead of. | know of one that, | think, we are already
behind on. | know there are already discussions ongo-
ing with regards to crypto assets. Some people still
refer to it as crypto currencies although there have
been recent discussions that they are not really func-
tioning as a currency. So, | think crypto assets curren-

cies is an area and the regulation of them, again, |
think that is more of a supervisory issue in terms of
how to regulate entities operating in that space but,
obviously, from my point of view, | think they would
already be caught in terms of reporting obligations of
suspicious activity because they would be engaging in
relevant financial business and so, the Anti-Money
Laundering Regulations and the provisions under the
Proceeds of Crime would apply to them.

Mr. Chair, to the Member, | cannot really think
of an area to answer.

Mr. Christopher S. Saunders: No, no, that is fine
because your answer actually kind of brought out the
point | was looking at in terms of regulation because
you report on what it is that we regulate, in a nutshell;
correct?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, | report on sus-
picious activities that are filed with the FRA predomi-
nantly coming from the regulated financial sector or
DNFBPs sector.

Mr. Christopher S. Saunders: Thanks.

So, in a nutshell then, if we look at a suspi-
cious activity, that in itself is a very broad area. For us,
the main thing is, looking back at the numbers, where
something is suspicious because | noticed that a lot of
them, of the 500 or 600 that used fo be, like 100 of
them would be closed where somebody would con-
sider it suspicious, which is fine, because not many
people are trained to identify what is suspicious ver-
sus. ..

What would be the criteria used that someone
would send to you that you would say, This may be
suspicious to the person, but not really suspicious to

-us; a normal transaction?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

There are instances where people . . . they
are commonly referred to as defensive filings. There is
that arena where people—and | think if | was a MLRO
[Money Laundering Reporting Officer] | would do the
same thing where if there is something unusual and
they look into it further and arrive at, Well, no, | think
this is suspicious. They will file that with us and be-
cause we have access to broader information . . . So,
something that might look suspicious to them, based
on information we might have access to, we would
say, Well, no, that is actually quite fine based on the
analysis we have done. The source of funds checks
out or whatever else it may be.

No further action is a case where, based on
all the information in front of us and the analysis we
have done, we do not think that we have met the
threshold for suspicion of criminal conduct; and that is
not a very high threshold, in my opinion. When you

Cayman [slands Legislative Assembly



PAC Verbatim Transcript

Thursday, 31 January 2019 5

start fo look at the annual reports and indeed, when
the 2018 comes out, you are going to see a lot of dis-
closures to law enforcement, competent authorities
overseas, FlUs. Yes, we're stifl going to always have
that percentage that get filed “no further action”.

One of the things, and it is imperative on the
FRA to do, is to do outreach to better inform people
and provide examples of what is suspicious activity. It
is & very subjective determination so, two people may
look at the same set of facts and one may say no and
one may say yes. But, by and large, we do not want
the industry just filing for the sake of filing.

That is actually an area of improvement
where, if we move forward with the new IT infrastruc-
ture, one of the things we are going to do in that is
mandate that whoever is filing the SAR must identify a
predicate or some kind of offence that they are suspi-
cious of, so that it forces them to, before they send it
and then sign it off, that it is just not a general suspi-
cion. | am suspicious that this is fraud or this is layer-
ing and money laundering type of thing.

Mr. Christopher 8. Saunders: Just one [ast question.
I notice in the 2016/2017 Report that, when you were
giving the breakdown . . . again, like | said, this is a
well-completed report. It provided a lot of information.
One thing | was curious about, from reading the re-
port,-is where it says 4 of 12 cases carried over from
2013/2014. | was just curious, not to get info the de-
tails of the cases but, those four cases going back so
far, what would be the hold-up of why those cases be
outstanding for quite some time? Is it a legal issue or
freaty issue or what?

Mr. Robert Berry, Director, Cayman Islands Finan- -

cial Reporting Authority: Mr. Chair, through you.

| think it is just a pull on priorities. VWhat we try
to do is take a balanced approach to try and keep the
current, current, and still chip away and obviously,
make a big push to eliminate those older ones. |
would have to look at them, specifically, but | suspect
that the most honest answer | could give is that it is
just a pending matter that something else took a pri-
ority over.

Mr. Christopher S. Saunders: | just want to make
sure it was not a case where it was being held up in a
legal case or somebody is waiting to be prosecuted in
some country.

Thanks very much, Mr. Chairman.

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman
and certainly through you.

First of all, | want to echo the welcome of the
witness. | thank him for being with us this afternoon. |
think the benefit of these hearings is in many cases, it
allows the public an opportunity to learn a bit more
about the mechanisms. presently in place, that help

protect against things like the broader issue of corrup-
tion, criminal conduct, money laundering, et cetera.

As such, | want o take us back o some of
your earlier testimony, fo some of the questions from
my colleague, the Member for Bodden Town West,
and to talk a bit about the operation of the FRA {and
forgive me, this is my definition) in its ‘gatekeeper ca-
pacity’ one way or the other. You mentioned having, |
think, | heard you correctly, 600 SARS (Suspicious
Activity Reports) on an annual basis; is that a correct
number? Did | hear that correctly?

[inaudible interjection]

Mr. Austin O. Harris, Jr.: Nine hundred now. It in-
creased to 900 last year. Welj, to my point, in your
professional experience, what is driving this increase
in SARS on an annual basis?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you, this
is usually a very popular question. It is very hard to
say in terms of, | think a big driver right now is that
there is-now a new reguirement for each Cayman Is-
lands Fund to have an appointed MLRO. So, | think
we are already seeing cases where two different peo-
ple are filing on the same thing because the MLRO of
an entity that provides a service, to say the fund, and
now the appointed MLRO, they are seeing the same
information and legally speaking, they have an obliga-
tion under the Proceeds of Crime Law fo file.

| think other things that could be driving, it is
that, like many other things, there could be more ad-
verse information coming out in terms of . . . | mean,
adverse media is a major trigger for a SAR filing so, a
client that, until the news breaks that he has been in-
dicted in New York for securities fraud, the service
provider might not have been aware of any such activ-
ity taking place but that adverse media would trigger
them to review the client relationship and, | would ex-
pect, to file a SAR.

{ think over the last couple years an increase
has also been seen in governmenis and agencies
worldwide cracking down on fraud, corruption; those
types of things. | think those are all drivers.

Mr. Austin O. Harris, Jr.: Thank you for that re-
sponse,

Mr. Chairman, through you: Certainly, if | can
draw a few conclusions, perhaps it would be safe to
say that it is a direct result of the robust avenues in
which financial services industry participants have, in
terms of the country's laws, regulations and otherwise;
that they feel comfortable and, certainly, it is made
easier in which they can make these reports on a daily
or annual basis, and that otherwise suggests to me
that, in one way or the other, the industry as a whole
is following the rule of law. But again, that would be
my assumption, based on your response.
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| wonder if we could talk nuts and bolts for a
minute. What is the ratio, following investigation of
these suspicious activity reports, that are found to be
either legitimate or meeting the threshold requiring
further action, versus those that might be defined as
spurious, false or, | think as you put it, filed as NFA
(No Further Action) presumably required? What is the
ratio between those that are successful passing the
bar, versus those that go to file 137

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

| would have to quickly look at some stats, but
| would like to say that even if something is filed NFA,
it is still recorded as intelligence because, time and
time again, something filed as NFA, three or four
years later, when another filing comes in, it then takes
it up to the next level in terms of additional information
that then you go back and look at that and go, Okay,
four years ago that was filed NFA. But, given these
developments, it is quite often that that report will then
get attached to, or the information in that report will be
included in any disclosure. | would have to look at the
statistics, but in each of the annual reports it does give
a breakdown of what has been filed “No Further Ac-
tion” and in quite explicit detail. It goes line item by
line item: “Disclosed to RCIPS, disclosed to RCIPS
and CIMA, disclosed to RCIPS, CIMA and Immigra-
tion, disclosed to Customs and Immigration”. It is quite
specific. | would have to take a good look if—

Mr. Austin O. Harris, Jr.. Mr. Chairman, sorry,
through you.

Forgive me, if the information that | seek is
readily available, which | suspect would be through
the annual reports. There is no need for you to quote
it. Perhaps my colleague has a copy of it available
and maybe he can answer the question. | need not
have you search for that answer, which | can obvious-
ly, ultimately find for myself.

If | could go back to one final question, as it
relates to the ability of the FRA to fulfil its remit. You
mentioned not having adequate resources to meet the
growing demands of the FRA—600 SARs jumped to
900 last year, presumably. The demands on your divi-
sion, as an intelligence unit, are increasing. | wonder if
you could expand on this lack of resources. Is this
human capital that we are talking about? More staff or
is it broader technologies that perhaps, can supple-
ment the need for more human bodies? What is it?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you,
Thank you for the question.

It is both. The assessments we do basically
max out the number of analyses that a person can do
in the course of a year; once you factor in— | mean,
some cases are fairly simple and straight forward,
some cases are very complex and take more time but,

ultimately, even if you just went with a general ratio of,
let us say a staff member will analyse and hopefully
close 100 cases per year, there are persons who ex-
ceed that, so that is just a general benchmark.

When you start to get into the numbers of a
1,000, 1,200 SARs, a staffing complement of six or
seven people to do that, in addition to some of the
other work that we need to do in terms of outreach,
doing strategic analysis, and contributing in other
ways to the fight against financial crime, we are ulti-
mately spending all our time analysing and trying to
get cases analysed and closed.

The request we are making for supplemental
funding is for some additional staff. It is also for an IT
system that would facilitate electronic filing of SARs,
which is a key feature that is necessary. It has been a
complaint of the financial services industry for a long
time, the whole manual delivery, either hand-
delivering it to the FRA or sending it in by fax, so we
are exploring. Whatever system we get is going to
allow for the electronic filing of suspicious activity re-
ports in a secure manner. We anticipate that e-filing
all of the information in that will then, automatically,
populate whatever database the information is stored
in, again, versus the manual system of having to pop-
ulate it by retyping information that is already provided
to you.

The system will also need to have certain
analytics that will enhance the manual analysis, so it
will have features in terms of connections and rela-
tionships between parties and being able to map that
out. Obviously, you know, you always hear that a pic-
ture is worth 1,000 words; sometimes when you see it
graphically, or in a link chart rather than writing out
names connected to entities. So, there is that element
of it as well. It is both and, | think, whatever system we
do get, there will be efficiencies realised in that, com-
pared to our current process. But given where the
numbers are now, the human capacity to actually do
the analysis and to type up the assessment done and
the recommendations, there is a need for additional
people.

Mr. Christopher S. Saunders: One final one. Sorry,
RJ, I do not know if you brought your reports with you.
| just have one question that | am just curious, which
would be on page 17 of your interim report and page
18 of your full annual report.

In a nutshell, | could not help but notice that
on the 2016/2017 report, where you were looking at
comparison of monthly cases received, | noticed like
in December 2015, you had roughly around 24/25
cases, but then in December 2016, the number
jumped to about 210. | noticed prior to that, the high-
est month (just looking at the 18-month period) would
have been around 88, which would have been in No-
vember 2016. | noticed there was a big spike. Now, |
know my colleague for Prospect raised the issue or
asked the question in terms of part of the reason for
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the jump and | believe one answer that was probably
omitted, that could probably be used, is also the in-
crease in (I guess) public awareness or public
knowledge in terms of these activities.

| do not have a problem with it jumping up but,
if you kind of look at the graph by itself, you would
have seen that {l do not know if the camera can zoom
in) this green bar is just out there by itself, and the
natural [average] person would ask, what really hap-
pened in December 2017 for it to have jumped above
200 cases, when prior to that it has been maybe
around 70 or 80 is the highest for any month looking
at the period. Now, | know December is the end of the
year, and normally auditors will come in like around
January, so, | do not know if it is a situation where
people are getting together their end of year accounts
and then realise that something was happening and
say, You know whal, let me file this off before the aur-
ditors come in. | do not know, but it kind of really
jumped out when over 200 in one month, so, | am just
curious with what happened.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

What | can say about that—and we did make
a comment in the report on it—is there was a one-off
event that resulted in a spike. | really cannot go into a
fot of detail but, as a result of a one-off event that we
do not anticipate will happen again, but we knew that
we would have to at least put something in there to try
and explain the spike and as you said, it is . . . so it
was a one-off event and | think that is all | could really
say about it.

The Chairman: | just have one general question. One
of the complaints of the international agencies that we
have all of these agreements with seems to be that
we do not get enough successful prosecutions in
Court. Therefore, our enforcement always seems fo
be questioned as to whether, while we might have the
stuff on the books, we do not seem to be prosecuting
enough people in banking and in the financial industry
in the local environment, to indicate that we are in fact
serious about the crime.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, that is a very
accurate representation of the perception out there
and it is something that, | think jurisdictionally, we do
need to fook at further.

From an FRA perspective, we are an adminis-
trative FIU, which means that we do not have investi-
gative powers so our role is receive, analyse, dissem-
inate. We obviously work closely with law-
enforcement agencies and one of the things we al-
ways strive for is fo get feedback from the agencies
we disseminate information fo, in terms of how useful
was it, how was it used. If it was not useful, why

wasn't it, is there additional information you need from
us. | think that is an area that—

The Chairman: Do you have a view or an opinion, as
to what we can do to make sure that more people get
prosecuted by the prosecuting agencies so that our
image is changed internationally’?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: | do not have a view as
such, Mr. Ghair. | think that each agency has to look at
its role and take an honest look in the mirror as to
whether it is discharging its functions and it is not al-
ways easy to say, well, | am resource short, or what-
ever.

| think there is a certain diligence that is re-
quired to keep fighting the fight, so to speak, and
again, for us, it is absolutely correct because the in-
ternational community, and even through the mirror
process, is going to look at Okay, well, that is great
Mr. FRA, you analysed this, you disseminated that,
then what? And the use of financial intelligence is ac-
tually a big component of—

The Chairman: Would that situation be improved if
your agency was given investigative and prosecutorial
powers? | know that our Consfitution says that the
only person that can prosecute anyone for any crime
in the Cayman Islands is the DPP [Director of Public
Prosecutions], but one is beginning to get to the stage
to believe that there is just far too much for any one
agency to do; and maybe, it is time to expand the
prosecutorial function to some of these anti-corruption
agencies, in order to demonstrate to the international
world that we are serious and we are, in fact, prose-
cuting people.

Mr. Robert Berry, Director, Cayman Isiands Finan-
cial Reporting Authority: Mr. Chairman, my view
would be, | think, that the current strategy taken by the
Cayman lIslands, in terms of having an administrative
FIU [Financial Inteliigent Unit], is appropriate. It seg-
regates duties and indeed, as a member of the Eg-
mont [Group], over the last two or so years that | have
been in the role, we have actually seen a number of
FIUs move away from being a hybrid or a law-
enforcement, to become an administrative. Now, that
does not mean that that is the way to go, but | think a
lot of agencies are, basically, either at the point where
they do not have the resources to do all of it so,
breaking it up into different agencies works for them.

| think the model we have here is workable
and personally, | think it is the right medel. For exam-
ple, | will be very candid, Mr. Chair: if it were a law-
enforcement FUI, | cerfainly would not be the appro-
priate person to head it up, because | am not a law-
enforcement officer. | know about deing investigations
to a certain degree, but when conducting criminal in-
vestigations, it is in a whole different sphere.
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| think both models can work, and | think what
is most important is for all the agencies involved to be
speaking to each other and be on the same page in
terms of the priorities of certain matters; particularly,
because of the international scrutiny as, depending on
what chart you look at—whether we are the fifth, sixth,
seventh, whatever the largest international financial
centre. There are higher expectations in terms of the
flows through Cayman and the size of the financial
industry here.

The Chairman: Even locally, it is not uncommon to
hear comments from people that, (I think it is public),
but let us take the case of HSBC. The US Govern-
ment fined them; | think it was billions of dollars, or
certainly hundreds of millions of dollars. We did noth-
ing in Cayman, other than to close their doors and
they are gone. Are we losing out? Is that a part of the
reason that we have this reputation that we are only
pretending to do these things, because we do not re-
ally do anything?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, my response to
thatis ... in the HSBC matter, albeit the US did im-
pose a significant fine of, | think, $1.9 billion and. |
think it was a five year deferred prosecution agree-
ment, and this is from memory, Mr. Chair. The one
thing | will say about what Cayman did, | think Cay-
man was one of the only jurisdictions that actually re-
voked a banking licence for that group.

The Chairman: Here is what the local community say:
Yeah, we revoked the banking license and all the
people who were doing business with them lost out
because they were shifted over to some other bank
that they did not know anybody. But the country got
no benefit. We should have gotten enough from them
to pay off the national debt.

Every other jurisdiction that, | believe, they
had the problem with (because | think Mexico fined
them substantially, as well) but [in] Cayman, they
simply sold their business to some other bank, or
banks, or other financial institutions at a profit, and
walked away scot-free.

Mr. Christopher S. Saunders: Mr. Chairman, | just
want to add, for the record, because | was employed
at HSBC at the time that happened, and what | can
say to you, is that the Cayman Government at the
time did try to impose a fine on HSBC. The problem
was that the legislation actually limited their ability to
do s0, and | can say for a fact, that the Government
did try to find a creative way and it was blocked by
one particular individual. [ will not say who it is, but |
can tell you for a fact. But that is a different story for a
different time.

The Chairman: If we are not getting the results, and
we cannot demonstrate to the international world that
we are prosecuting people and fining, is it because
the legislation in these other agencies (and maybe
you do not want to proffer a view on that); is it be-
cause the legislation in your agency is inadequate in
these respects?

Is that because there is some political lobby in
the financial industry that is preventing the kind of leg-
islation, and the kind of teeth that we need, to be ac-
tually put in place?

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, what | would say
to that is that, [in] my opinion, the Proceeds of Crime
Law and the relevant legislation in the Cayman ls-
lands is certainly robust and appropriate for the opera-
tion of the FRA and, | think, for the investigation and
prosecution of criminal conduct. Anything outside of
my remit, | do not think | am the best person to speak
to it, Mr. Chair.

Mr. Christopher S. Saunders: Thank you very much.
| know that one went a little bit off.

Just one final question from you, Mr. Berry,
and thanks, thus far: One of the things some people
believe is that we sometimes report a little bit too
much information. If you go to CIMA's website and
you were to look at even the total deposits held by
Classes A and B Banks, you would see that it is in
excess of $700 billion. But if you were to really dig into
that money, you would realise that the bulk of it are in
corresponding banks overseas, in the various coun-
tries, but people would leave with the impression as if
though these monies are actually here. | say all of that
to say, sometimes | think we put information out there,
that people are looking at internationally, and it gives
our competitors and other people reason to look at us
in a different light.

One of the things that jumped out from read-
ing your report is, when | looked at the full 2016/2017
Report, and just to, kind of give an idea, | chose the
Americans for a reason. | am reading from page 19,
where we are talking about the cases that you guys
got. | just want to read briefly: “The greatest number
of subjects was classed as Caymanian. Of those
297, 64 were Caymanian nationals (natural per-
sons) and 233 were legal entities established in
the Cayman Islands.” And this is part | want to zero
in. It goes on to say: “The United States provided
the second largest number at 108, comprising 95
natural persons and 13 legal entities.” And third
went on to Ecuador.

When | went to the interim report, just looking
at the two to give myself a kind of point of reference, it
says: “The greatest number of subjects was
classed as Caymanian. Of those 278, 50 were
Caymanian . . .” This means that, in terms of natural
persons it went from 64 down to 50. But then, the part

Cayman Islands Legislative Assembly



PAC Verbatim Transcript

Thursday, 31 January 2019 9

that grabbed me, says, “The United States provided
the second largest number at 249, comprising 241
natural persons . . .” What really jumped out at me is
the United States number moving from 95 natural per-
sons to 249 natural persons. And if | was a person in
the US looking at that, | would be kind of wondering
what it is that Americans are doing in Cayman, why
their number moved from 95 to, say, 241. That is a
substantial jump.

Now, granted, it may just be cases being re-
ported but, from that standpoint, just reading it in that
context . . . and of course, it could be a situation
where 100 of them were really basically nothing, but,
the number just kind of jumped out and this is the kind
of stuff that some people may believe the US will fook
at and say Wait a minute, what are American citizens
doing in Cayman? Let us put some pressure or put
something on the Cayman Isfands, when, in fact, it
could hasically have been nothing.

That is what | am trying to understand. What
would have been driving the increase in the numbers
from 95 to over 2407

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

| do not think | can identify a specific driver.
Again, what we ensure is that, when we get the case
we, fo the best of our ability, identify the predicate ac-
curately, and the subject accurately, and a report may
have more than one subject so, if we think the report
is primarily about a person or an entity from this domi-
cile, or that nationality, that is how it gets classified.

Going back to the question that was posed
about the numbers and what drives them, that was the
activity during that period, and it could be very well be
that the next petiod the number fluctuates back down.
| think what the reports do show is that consistently,
Cayman Islands and the United States are . . . well, in
the two reports you fooked at, there are one, two—
and again, largely the Cayman is Cayman-domiciled
entities, as opposed to natural persons.

Mr. Christopher S. Saunders: Yes, the thing | am
trying to get at is in terms of this report, and it may be
just a writing style but, Iif there is a sentence that can
come after it that will basically say, "Of this 241, 150
proved to be nothing.” Just leaving something like that
by itself, like | said, | am reading it and it is leaving me
to guess, like somebody is doing something.

What we are basically trying fo avoid is people
jumping to the wrong conclusion, because we already
have enough people overseas that are looking at us
sideways in terms of . . . kind of adding more meat
around it so at least not to give the impression as if
though there are 241 Americans, as opposed to 95
the previous year. Just more stuff like that, really and
like | said, it is just a matter of style and something fo
consider for the 2018 report. Thanks.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

Thank you for that suggestion. That is some-
thing we will go away and review in preparing the
2018, to see if we could provide additional wording to
make it clearer.

The Chairman: Mr. Berry, thank you very much, sir.

We appreciate the time you gave us and we certainly

will take into consideration your answers in our report.
Thank you very much for coming, Sir.

Mr. Christopher S, Saunders: | just want to add one
more thihg.

| know, RJ, that you have a very limited team
and, like | said, | went back and looked at your web-
site and at what it is you guys are doing and you are
doing some great work over there with [imited re-
sources.

| just want to say, on behalf of my colleagues,
thanks and keep it up. You do put a lot of information
out there, which is good. For us it is good, but | just
want to make sure that it is not too good for our com-
petitors or other people looking in but, just well done
to your guys and just keep it up; it is really good work.

Mr. Robert Berry, Director, Cayman Islands Finan-
cial Reporting Authority: Mr. Chair, through you.

| want to thank you and the members for the
discussion and positive feedback and encouragement.
| too want to thank the Commitiee for the opportunity
to be here and in particular, o talk a bit about what
the FRA does, Sometimes, we take it for granted be-
cause we primarily deal with the financial services
industry and they have a pretty. good working under-
standing of what we do, but sometimes when I run
into someone on the street and they say, Hey RJ, how
are you? What do you do?

I am the Direcfor of the FRA and they go, Is
that a part of CIMA? Or, they honestly do not know.

One of the things that have actually been
suggested to us is that we do a more general out-
reach to the general public on what we do. So, | think
this is very useful in that regard. So, thank you again
for the opportunity be here.

ANTI-CORRPUTION
COMMISSION BOARD

ADMINISTRATION OF OATH
OR AFFIRMATION

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: | swear by Almighty God that
the evidence | shall give in this honourable Legisiative
Assembly, shall be the truth, the whole truth, and
nothing but the truth.

The Chairman: Thank you, sir.
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Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: You are welcome.

[Inaudible interjection]

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: It is.

[Laughter]

The Chairman: But it is a hetter set of circumstances,
sir.

Mr. Richard Coles, Chairman, Anti-Corruption

Commission Board: It feels kind of nice.

The Chairman: We are much friendlier than the gen-
eral Assembly.

Just to thank you Mr. Coles for taking the time
to come and answer some questions for us. As you
would have been made aware, we are dealing with
fighting corruption in the Cayman lIslands and, as
Chairman of the ACC (Anti-Corruption Commission),
we rely heavily on you to be a very integral and im-
portant part of that fight against corruption.

The first question is probably: as Chairman,
are you satisfied that the legislation, in its present
format, is achieving the goals that the Anti-Corruption
was set out to do.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Yes, Mr. Chairman, | think in
broad terms, it is.

There has been some amendments to the
Law, as | think you would be aware,. fairly recently,
and there will be some further suggestions that we are
going to bring forward; but they are really sort of rela-
tively minor things that arise because, as the Law
was, the Royal Cayman lIslands Police officers were
investigating corruption offences, whereas now, we
have investigators as part of the ACC, and some of
the powers have not transferred as well as they
should have done. So, we need to sort of rectify that.
But they are sort of technical matters rather than any-
thing that goes to the general heart of the Law.

The Chairman: | forgot to ask you, sir, when you an-
swer the next question, just identify yourself by your
full name and your role just for the records of the
House.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: | am Richard Coles and | am the
Chairman of the Anti-Corruption Commission.

The Chairman: How do you think the role of the ACC
has changed since its inception?

Are you satisfied that the ACC is being able
to adjust to a changing role in our society?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: | believe it has. Of course, when
it was first formed back in 2010, it was a slightly dif-
ferent animal to what it is now and the composition of
the Commission itself was various public officers plus
a couple of private citizens, and the Chairman was the
Commissioner of Police. Whereas now, it has no pub-
lic officers on it, we are all private citizens.

The Chairman: Yeah, | think that is a big improve-
ment actually.

Are you getting the kind of support from the
other Anti-Corruption agencies in a collaborative way
to do your job?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Yes, | believe we are.

We have entered into Memorandum of Un-
derstanding (MOU) with most of those agencies; in
fact, [ think all of them now. Maybe the only one we
are still waiting to have an MOU with is the Prison De-
partment, but otherwise, we have MOU with them all. |
think they are working well and, as far as | am aware,
we get good cooperation both ways with those agen-
cies.

The Chairman: | know that recently we have added
an investigative arm. Do you believe that the Anti-
Corruption Commission is growing to the fact where
you may want to be able to not only investigate but
prosecute?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: We have always had an investi-
gating capability but it used to be handled by RCIPS
officers whereas now, we have our own, although all
of our investigators have experience as senior police
officers before joining us. So, they are all experienced
investigators.

As to prosecuting, well, of course in Cayman
the DPP has that right.

The Chairman: Constitutionally, yeah.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Yeah. And | do not have a prob-
lem with that. | think in some ways, it is not a bad
thing for an investigator when we have completed our
investigation to have an independent third party as-
sess it before it actually goes to court; | think there is
something to be said for that.

The Chairman: The reason | asked that question is
because there are some Anti-Corruption Commission
agencies. The one that is often quoted to me is Hong
Kong, as having their own prosecutorial arm and peo-
ple often wonder why we do not have it here, and |
think your answer is proper and quite good.
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Mr. Christopher S. Saunders: Perfect. That is good,
it will be easier, On page 4 where it says: “The Gov-
ernor has broad powers of oversight over the
work of the Commission and may give to the
Commission direction as to the policy to be fol-
lowed in the exercise and performance of its func-
tions.” It goes on to say: “To date, the Governor
has not issued any such directions. The Commis-
sion may, after consultation with the Director of
Public Prosecution, issue guidelines setting out:
» the forms and procedures of making a re-
port of a corruption offence; and
» the operation of procedures in connection
with disclosures made to the Commis-
sion.”

With that said, sir, | am just curious in terms
of, are there any limitations that you have found, in
your opinion, where even though no directions have
heen issued, is there something that the Commission
needs? | am just kind of curious as to why it was in-
cluded in the report. Was it a silent cry for help? | do
not know; | am just curious.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: No, it was included because
that was what the Anti-Corruption Law says. it is true
to say that we have not received any directions from
any of the Governors since the Commission was
formed.

Having said that, | think it also says in the re-
port that the Chairman {myself), | meet fairly regularly
with the Governor; not on a sort of monthly or quarter-
ly basis but as and when required, and brief him/her
on what we are doing. If there is anything that the
Governor wishes to raise, with me, that is the time to
do it. But we have not received any formal policy di-
rections; not to date anyway.

Mr. Christopher 5. Saunders: Okay. Thank you very
much.

One of the things | alse want to fouch on
which starts on page 12, says: “Section 5 topical is-
sues”. | noticed that there were some listed—and
again, | really have to commend you guys for the re-
port that you guys have put out there. [ think it is really
good, it was guite informative.

One of the things that jumped out was on
page 14 that says: “Meeting with the Deputy Gov-
ernor”. The report says: “The Chairman met with
the Deputy Governor to discuss wider issues
which affect both the civil service broadly and the
work of the Commission directly. it was agreed
that the Manager and Senior Investigator would
meet with the Deputy Governor and his Senior
Management Team to further these discussions,
however, due to various scheduling conflicts the
meeting has not yet been re-scheduled.”

| recognise that this report was up to the 30"
June 2018. | am just curious that since the 1% July or

onwards, have you guys had the meeting with the
Deputy Governor with regards to the matters that you
raised in this report?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Unfortunately not.

ir. Christopher S. Saunders: Alright, no problem.

One of the other things that jumped out also is
just touching on the media policy where it says: “The
Commission noted that there are numerous in-
stances where the media references the wrong
cases and/or provides incorrect information in its
reporting. The Commission agreed it was difficult
to make corrections to these reports due fo the
fact that they usually reference an ongoing inves-
tigation or a matter before the Courts. The Com-
mission agreed that, whilst the standard policy is
that it will not comment, or correct these reports,
there will be exceptional circumstances in which
the Commission will make further information
available.”

[t goes on to say: “The Commission issued
on its websife, a Media Policy setting out the cir-
cumstances where the Commission would release
information regarding persons who had been ar-
rested andfor charged. The Chairman continues to
be the official spokesperson. The single point of
contact for members of the media is the Manager,
who will in furn, liaise with the Chairman,”

Just out of curiosity, just looking at that issue
itself, and | do recognise the sensitivity and especially
we in this House are mindful of commenting on any-
thing before the Courts. Have you guys found a work
around within your policy that would basically deal
with that issue? Because at the same time, what we
do not want is when you do have incorrect information
in the media, on a small Island, the possibility of even
probably tainting a jury pool and everything else.

Have you guys found a work around that will
allow you guys fo continue doing what you are daing,
while at the same time ensuring that, to some extent,
the wrong information does not continue to be out
there in the public domain?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Yes, that is a good question and
| suppose it is a balancing act, really. We do not give
details when an arrest is made. We do not name
names at that point, but, of course, the press are
aware of it and we make a press release and we give
very limited information that individuals have been
arrested and searches carried out under a search
warrant. But we do not name names and do not give
details of the case. It's difficult to prevent the media
coming to their own conclusions, which they very of-
ten do and unfortunately, they are very often wrong.
They sort of get part—

The Chairman: We know about that, sir.
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Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Yes, the Hong Kong Commis-
sion is very well established and has been very effec-
tive and, in fact, when | was in Hong Kong a couple of
years ago | had the opportunity to meet with one of
their deputies and was very well received there.

They were very interested to hear about what
we did in Cayman and quite surprised at the length we
had gone to here because, as you are well aware, Mr.
Chairman, we do not always get the press that we
deserve.

The Chairman: No.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Not, internationally and so, they
were very happy to hear that. But they are a massive
organisation and they have a considerable number of
staff. But yes, they go right the way through to prose-
cute. [ am not saying that could not happen here, but
constitutionally, it could not happen at the moment.

The Chairman: Under the present Constitution.

You, as Chairman, in your assessment of the
resources that the administrative arm has, are you
satisfied that you have adequate resources to fulfil the
role of the legislation?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: That is a tough question, Mr.
Chairman. | suppose | would say we never have
enough resources, really, and the truth is—and | am
happy to admit this—that we do have to prioritise cas-
es. We just cannot proceed with every matter simulta-
neously and so, we prioritise and re-prioritise continu-
ally.

Yes, if we had more resources, we could pro-
ceed with more cases at the same time. So, | would
never turn that down and, if we continue to receive
reports at the rate we are doing, then, | think, we will
be looking for more resources, both in terms of quali-
fied trained investigators and we would like to see an-
other trainee investigator. We have one who has just
joined us last year, a Caymanian, and in fact | can say
now, we had some exceedingly good applications and
it was difficult to get to the one that was eventually
chosen to join us. So, there is no shortage of individu-
als out there who would like to join and who are capa-
ble of joining so, that would, | think, be a good thing
too.

The Chairman: Do you believe that enough people
are aware that they themselves are committing a
crime if they are aware of the possibility of corruption
and they do not report it to your agency?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: We certainly make that clear on
our website and that is true, there is an onus on

members of the public and indeed, public officers, to
report matters that they are aware of, but | have to say
we do have, in my opinion, very good cooperation
from the public. | cannot really speak before this pre-
sent Commission was formed in 2016, but | believe
that we do enjoy a high level of confidence of the pub-
lic in Cayman, and that is demonstrated by the sheer
variety of reports from the whole spectrum of individu-
als in Cayman.

| have no complaints about people reporting. |
think they are confident—I would like to think so, any-
way—in what we do. And | think they are also very
happy that we keep these matters strictly confidential
and so, you do not have to think when you have make
a report to the ACC you are going to find it in the
Compass the next day.

The Chairman: That is very important. | wish [ could
say the same about the police and the immigration
department, having been exposed by both.

Can you opine on whether the increased
number of fraud cases is as a result of more fraud in
the society or people just getting more comfortable
with reporting it?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Difficult one to answer. Certain-
ly, we are getting more report and that, | think, is the
key to it, really. | would not say we rely entirely on re-
ports because we are perfectly capable of initiating
investigations ourselves but, we have sufficient re-
ports coming to us. We really do not have, | suppose,
the capability at the mement to initiate our own inves-
tigations if we chose to do so, because we have more
than enough reports coming in, and effective reports
too.

Mr. Christopher S. Saunders: Thank you very. much,
Mr. Chairman.

Speaking of reports, Mr. Coles, | want to
thank you all for the report that you published. It is the
ACC Annual Report, 1° July 2017 through 30" June
2018. It is actually a pretty good report, if | must say
so, and quite informative.

| know that you probably did not walk with a
copy but that is fine. One of the things that jumped out
at me on the report was where, under the section
“Control Oversight and Policy Directions”, where it
says—

[Inaudible interjection]

Mr. Christopher S. Saunders: Oh, you did walk with
it?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Yes, | have a copy with me.
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Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: They get part of the truth, but
not all the truth and then they print it, you know? The
only thing we look at as a sort of plus on that is that,
when the press continually reports something that is
wrong, we know that the ACC is not leaking. But, in
terms of correcting it, that is very difficult. [ mean,
even when the press will sometimes call us and say,
We hear that you might be investigating such and
such. Can you confirm whether you are or whether
you are not? And we have a policy of neither confirm-
ing nor denying these sorts of things because, once
we say, No, you are wrong on that one, we will get
questions every day saying Well how aboul this
one?—until eventually we get one where we say We
cannot deny that. Oh, so that means you are doing
that one then, are you? It is very difficult.

That is our policy with the media. Not to be
obstructive, but so that we do not find that people are
getting named before they ever had a chance to really
see what is in front of them. But if there was some-
thing outrageous printed, we would try and find a way
to correct that without jeopardising or prejudicing what

- we are doing. We understand the needs of the press

to inform the public, but we have to protect the inves-
tigation that we are doing and indeed, protect what
couid turn out to be innocent people who are never
charged, from having their names splashed around
the media.

Mr. Christopher S. Saunders: Thank you very much
for that, Mr. Coles.

One of the things that we kind of highlighted
from yesterday with regards to the public as a whole,

is that the Auditor General's Report, “Fighting Corrup- .

tion in the Cayman Islands” was more meant to in-
form, educate and enlighten the public in terms of
what it is that we are doing to prevent, investigate
and, if need be, prosecute corrupt individuals. What
we were hoping to get from this session, particularly
for the public, is to kind of let them know what it is that
we are doing. Thus the reason why we are kind of
putting these things on the issue, because, we know
the media does report on these Committee and at
least, put it out there in the public that this is still an
issue for us and that it is something that we take seri-
ously and are looking at.

With that said, | noticed that within your re-
port, you listed several agencies that you guys were
looking to meet and work with in order, | guess, to fa-
cilitate better relationships and kind of, | guess, to ex-
pand what it is in terms of having multi-national agen-
cies work together to fight corruption which, | think is a
good thing. You listed the Major Organized Crime and
Anti-Corruption Agency in Jamaica and also the Miami
National Crime Agency and the Commonwealth Car-
ibbean [Association of Integrity Commissions and An-
ti-Corruption Bodies]. Just out of curiosity and for the
fistening public, can you give us a brief idea in terms

of how these discussions went and what it is that we
were looking fo achieve in terms of broad oufcomes
that we were looking for in having those discussions?

Mr. Richard Coles, Chairman, Anii-Corruption
Commission Board: With pleasure.

First of all, let me say that | value the oppor-
tunity of appearing before the Public Accounts Com-
mittee today, to do that very thing; to make more pub-
lic the work that we do and | hope it is reported, of
course.

Now, as far as those organisations are con-
cerned, geographically they are very close to us. We
have in the past, often benefitted from cooperation
with them, but | thought it would be helpful, certainly in
terms of the Major Organized Crime Agency in Jamai-
ca, if we introduced ourselves and let them know who
we were and, | have perscnally met with the head of
that organisation. | think the cooperation is enhanced
if individuals actually know each other and have met
and we certainly have good cooperation from them,
because there are often areas where the Jamaican
authorities can assist us.

) Within Miami, their net spreads way beyond
Miami into the US, and so, they can be very helpful to
us even if it does not necessarily relate to Miami itself;
they can facilitate our enquiries into other areas of the

‘United Sates. | am pleased to say that in both cases .

.. well, in the case of the Miami Agency, they came
down here. In the case of the Jamaican Authority, |
was actually in Jamaica and so, | took the opportunity
of meeting with them.

“Mr. Christopher 8. Saunders: Thank you very much.

‘In terms of the big picture, what do you think it
is we . .. and when | say “we” | am falking not just the
Members of this Legislative Assembly, but the public
as a whole, because this is an important issue in any
democratic society, to ensure we have prosperity.
What do you think it is that the public needs to be
more aware of or what is it that the public can do fo
better fight corruption, in order to make sure that we
stamp this out or properly deal with it here, in the
Cayman Istands?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Well, certainly keep on letting
us have these reports when you feel something is
happening. But one of the areas we have noticed, in
the various reports that we have received and the var-
jous matters that we have investigated is that, gener-
ally, these matters get reported and come to light at
far too an advanced stage. Very often they come
through the Office of the Auditor General, when they
have been doing an audit, or internal audit, and many
of these matters should be picked up a lot earlier than
that.

You might ask why they are not, and the
Commission has given some thought to this, and |
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think part of the problem is that we have a lot of su-
pervisory structure within the public service but, the
supervision is not always heing done. By that | mean
that, when superior officers are required to sign off (to
use an expression), they are just signing off, and they
are not actually prodding into whether they should be
signing off. And if more of that happened, these would
get picked up earlier. | mean, no reflection on the Au-
ditor General, but really, it should not be the Auditor
General picking these things up; they should be
picked up earlier. | think if that happened, we would
have these matters nipped in the bud much quicker,
they would not grow into what they sometimes do
grow into, and maybe it would dissuade people a hit
more from carrying out these activities.

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman,
through you.

First of all, | just want to welcome Mr. Coles
this afternoon. Thank you for appearing and if | could,
briefly, continue with the rolling out of compliments
that my colleague, the Member for Bodden Town
West started with.

: | think in this world of increasing fraud and
corruption and the need to provide mechanisms, gate-
keepers, to protect our economy and our way of life in
the Cayman Islands, | think the public should be con-
fident that the Chairman of the Anti-Corruption Com-
mission also is a former Attorney General of the Cay-
man Islands so, | would like to think that the Commis-
sion is in good hands.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Thank you.

Mr. Austin O. Harris, Jr.: | would like to take us back
to the issue of adequate resourcing, in terms of the
Anti-Corruption Commission’s remit and ability to per-
form its tasks. Also, questions relating to are you do-
ing enough to just get by or are you failing to meet
your optional potential as a Commission.

If I can do so by looking specifically at the Au-
ditor General's Report, paragraph 45, which is con-
tained on page 20 of the repor, states that the “Anti-
Corruption Commission staffing has increased signifi-
cantly since 2015, from one investigator to six investi-
gators in 2017. The Anti-Corruption Commission also
acquired specialist expertise from outside the Cayman
Islands to support some of its activities and investiga-
tions.” The paragraph goes on to state that this reli-
ance on others may affect time taken to carry out the
investigations.

My question, Mr. Coles, through you, Mr.
Chairman, is one of outsourcing versus insourcing. It
has been stated numerous times that the Cayman
Islands is a recognised leader in financial services
and, as a result of that, we are also a leader in the
mechanisms required to support that financial ser-
vices industry and, by that, | mean lawyers, account-

ants, forensic, auditors, law-enforcement profession-
als. So, forgive my ignorance, but perhaps you can
enlighten this Committee as to what are the skill-sets
needed by the Anti-Corruption Commission to fulfil its
remit that cannot be found within the Cayman Islands,
specifically.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Thank you, Mr. Chair. Through
you:

It is true, there is expertise that we do not
have within the Anti-Corruption Commission itself, and
in some cases it is not available on island and you
mentioned some of them; forensic accounting is one.
Of course, there are forensic accountants on island,
but not necessarily with the experience that we re-
quire for the sort of investigations we are doing. Of
course, we have the major accounting firms all with
large offices here in Cayman and most of them would
have that capability, but not necessarily with the per-
sonnel here in Cayman. It might be at an office else-
where. That is one of the areas.

Increasingly, it is in the area of electronics that
we need additional expertise. That is in terms of in-
vestigating electronic hardware like computers, cell
phones, all of that. We do not really have that capabil-
ity on Island and, in fact, it is not widely available an-
ywhere. We know where that expertise lies, but it is in
a few places and those few places are in demand so,
it is not that we cannot find it but then we have to wait
our turn to get that work done, and it is time-
consuming work as well. Sometimes, the evidence
that we need that expertise to work on, obviously,
these people need to have access to it. That, in itself,
can present issues. You do not just put it in the post
and send it. So, it can have some significant issues.

To go on from that: could we have people on
Island capable of doing that? Yes, | am sure we could.
Could we fully employ them? That is highly unlikely,
because we only need them from time to time. It can
be an issue and it can cause delays and it does cause
delays, and we are always very mindful that, particu-
larly when a case is ongoing and people are already,
in some cases under arrest, but have not yet been
charged and will not be charged until we have gone
through the investigation to see what is appropriate.
And, of course, we are frying to get this done as
quickly as we possibly can, for the purposes of justice.

Mr. Austin O. Harris, Jr.: Thank you for that. Mr.
Chairman, through you:

When we look at the key messages of the Of-
fice of the Auditor General's report, pages 2 and 3, in
the fourth paragraph states that “The work of the Anti-
Corruption Commission is reactive, as it investigates
allegations of corruption that are referred to it." [UN-
VERIFIED QUOTE]

Yesterday we heard evidence of this from the
Deputy Governor, that the increase in reports to the
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Anti-Corruption Commission came as own investiga-
tions conducted internally by the Government and
then, therefore, suggested to the Anti-Corruption
Commission, not the other way around—the Anti-
Corruption Commission did not go to the Government
and say We have questions about so and so. Again,
the body itself is more reactive, as you stated, rather
than having the ability to issue its own reports.

it says: "Many corruption investigations are
complex and can take a long time to complete. It is
not clear whether the ACC has the resources it needs
to effectively investigate the volume of existing corrup-
tion cases. It was investigating fourteen cases at the
time of the audit, some of which had been ongoing for
a number of years.” [UNVERIFIED QUOTE]

Notwithstanding your previous testimony,
which identified that there is a growing demand for
persons with your specific skillsets, that sit on anti-
corruption commissicns and those persons are not
widely available, what, in your estimation, would be
the ideal staff complement that would both enable the
Anti-Corruption Commission to investigate and close
cases in a more efficient manner, but also to have the
opportunity (like the Office of the Auditor General and
other bodies) to be able to initiate your own investiga-
tions, so perhaps there are things that you see that no
one else does? What would be an ideal number, if
asked? - :

Mr. Richard Coles, Chairman, Anti-Corruption

Commission Board: Thank you, and through you,

Mr. Chairman.

Perhaps | can preface my answer by saying
that we can, of course, initiate our own investigations
if we chaoose to do so; we do not have fo wait for a
report from outside to do it. But, yes the public service
often does initiate a report to us that they find; that
they have a suspicion that something has or is going
wrong and they refer it fo the Anti-Corruption Come-
mission. | sort of call the Anti-Corruption Commission
really the Anti-Corruption Police in Cayman, because
that is our role. We are a police service but we spe-
cialise in anti-corruption; that is what we are there to
do.

We investigate and then, as | have al-
ready said, we pass the matter to the DPP's Office for
them to make a decision on what charges shouid be
laid and then carry it forward. The DPP’s Office, as |
am sure you honourable Members are fully aware, is
extremely busy and has a very, very, heavy case load.
We do not just liaise with the DPP at that stage when
we pass it over, but we generally are laising with
them continually during an investigation, to make sure
that we are covering areas that they feel are neces-
sary to a successful prosecution, and are not missing
or going down a route that would be non-productive
as far as they are concerned. We work very closely
with them and | am not in any way bfaming the DPPs
Office, but they themselves have to deal with things

on a priority basis and so that can, sometimes, cause
some delays. It is just the way things are.

Certainly, if we had more investigators,
we could deal with more matters and not have to pri-
oritise as much as we do. What would be an ideal
number? We could probably do with double what we
have now. | mean, we have 6 but if we had 12, it
would be a Iot, lof, better. We do not just have one
investigator on one matter. Sometimes some matters
require a number of investigators to deal with them
and so, some of the cases are very complex and they
take a lot of man power and a ot of time. So, It is diffi-
cult to put a number on it, but if you ask me to, | would
say well, if we double the number of investigators—
and as | have already mentioned, we have one Cay-
manian trainee and would very much like to have a
second one. That would make a real difference, |
think, to us.

Mr. Austin O. Harris, Jr.: Thank you.

Mr. Chairman, just one final question and | will
be focusing on paragraphs 45 to 47, which are con-
tained on pages 20 through 22 on the Auditor Gen-
eral's report.

ff 1 could just preface it, Mr. Chairman,
through you; certainly, not to guestion the integrity of
the testimony that has been given and provided to us
today, in any manner whatsoever but, if | could make
a brief observation, that it seems sort of the status
quo, if you will, whenever we are dealing with matters
of recommendations from the Office of the Auditor
General on respective departments, agencies or
commissions (and | use this term very loosely). Again,
not to question the integrity of the witness specificaliy,
but merely. making a general comment; that the -
standard status quo excuse is, We would be able to
do more if we had more resources, if we had more
staff, if we had more investment in technology, et
cefera. What this Committee seeks fo understand is
which of those claims for the need of more resources
is, in fact, a legitimate claim. Or is it just again, locosely
speaking, a cop-out for lack of efficiencies within the
operation of these respective departments, et cetera?
And that is why | point to paragraphs 45 to 47.

Those paragraphs state that the "ACC reports
its performance publicly through its annual reports.
Performance information could be improved by ex-
tending to it to include some efficiency and effective-
ness measures such as the cost per case or the
fength of time taken to investigate and close cases.”
[UNVERIFIED QUOTE]

Paragraph 46 on page 21 states that: “Over
the period of 2012-2017, the number of active cases
varied from year to year, with the highest number in
2013-2014". [UNVERIFIED QUOTE] It is not clear
how many live cases continue from one year to the
next, and, how many are new cases. This, to me,
identifies that there may not exist an active empirical
measurement in which the Commission itself can
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measure its own effectiveness, its own efficiency as a
commission, as a body. Also, this empirical evidence
or measuring stick may, better enable yourself, Mr.
Chairman, to measure, well, is it 6 staff, is it 12 staff or
will 9 actually cut the mustard, with some improved
investment in technology?

The question is:

1. First of all, would you agree with the Audi-
tor General's recommendations that, per-
haps, what is lacking from the Anti-
Corruption Commission is a tool to meas-
ure effectiveness and efficiencies and
would you otherwise, agree to adopt the
recommendations put forward?

2. Do you accept that this lack of measure-
ment may alsc be a limiting factor in
terms of the performance of the Anti-
Corruption Commission?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: | am, happy to answer that
question. If 1 can put a bit more colour around the sort
of number that | gave you.

In terms of an investigatory organisation, the
ACC is very young. In its present form, we started
2016 (two and a half years ago). Under its former
guise, with the Commissioner of Police as the chair-
man, it effectively had the entire resources of the
Royal Cayman Islands Police Service and, when the
Commissioner wished to do so, he just pulled in offic-
ers from RCIPS to deal with cases. So, | would not
say he had unlimited resources, but he had hundreds
if he wanted to use them.

Of course, when it was completely reorgan-
ised, and we-had our own investigators, then we now
have six, a somewhat different number. So, that of
itself creates an issue; it is a totally different concept.
And we are evolving, which is why | said that it is diffi-
cult to give you a number. Sometimes 12 would make
a huge difference. Sometimes 30 or 40 would make a
huge difference, but we do not have that capability
that the Commissioner had and we do not necessarily
want that capability, because we are an independent
organisation. That is not to say that we do not get
support from the Commissioner and RCIPS, because
we do when we want it, and we have the ability to del-
egate to the Commissioner in certain instances. For
example, when we do require additional manpower on
a temporary basis, say, when we are carrying out mul-
tiple search warrants, we do not have sufficient offic-
ers to carryout multiple search warrants all at the
same time, which very often is the way it is done. If
there is a female involved, we do not have a female
investigator, so, we need to call upon RCIPS for a
female officer to assist.

Those are the sorts of things where we have
to get additional assistance. Would we need all those
officers all the time? No we would not, but the nearest
| can tell you, is, and | have discussed this with the

investigators, that to double that number would make
a material difference fo us.

In terms of our reporting, we do the best we
can in terms of giving the figures and so on. Of
course, cases on indictment here in Cayman do not
run on a time limit. We can pick up a case anytime
and reinvestigate it. It is not like in the United States
where, they get time-barred and that is the end of it.
To a certain extent, when we have a case that per-
haps we have had to pause it for a while, for whatever
reason, that does not mean it is closed. If we get fur-
ther information either ourselves or from a member of
the public, that case is reopened. So, it never really
gets closed and it remains there and sometimes it can
start to go live again and then it can be put on hold
again, you just never know with these things. So, it is
difficult to say that case is now closed, finished and
we will never deal with it again. That does not really
happen in this jurisdiction. We are different to the
United States.

Otherwise, | would say the Commission talked
about this; could our record keeping be any more use-
ful in those terms. We do not do timesheets like the
law firms do. We do not have a timesheet and say we
have spent so many hours on this; we do not do it like
that. The investigators, of course, make their notes on
a file by file basis, which they have to do because that
is the file that gets passed to the DPP’s Office and he
has to see every single thing they have done. So, to
that extent, when an individual investigator does some
work, the file is annotated as such. Then, there are
time records, but that is merely to say that the investi-
gator has worked on various cases for a certain
amount of hours in the day and fulfilled their commit-
ments. We do.not have the sort of time sheets the
way that some of the professionals do. And | do not
think that would work, because they are working on
multiple cases ail the time. So, that would be kind of
hard.

We can certainly look at seeing if we can have
some method of using the buzz word ‘value for mon-
ey’ to see if we can make sure that we can identify
that because certainly, that is what we want to do and
the more useful statistics that we can have, | think, the
better it would be. We certainly value all these com-
ments, but | am just being honest with you how the
system works. VWe have been going in our present
form only for about two and a half years, so we are
still sort of moving from having the unlimited re-
sources or assets to the individuals that we have em-
ployed with the ACC.

Mr. Austin O. Harris, Jr.: Nothing further. Mr. Chair-
man, other than to certainly thank the witness again
and, in particular, to thank the Members that make up
the Anti-Corruption Commission. Six, doing the work
of, 30, 40, 50, doing a commendable job but certainly,
in the environment in which we operate, it is a much-
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needed service and | just wanted to extend this Com-
mittee’s thanks.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: Thank you.

Mr. Christopher S. Saunders: Thank you, Mr.
Chairman.

Mr. Cole, thank you very much. | just want fo
say that | really enjoyed reading this report because |
found it to be very frank, very straightforward and it
was not sugar-coated, so | really appreciate it.

One of the things 1 just want fo bring up is on
page 12 also, section 5.1.2, where it speaks about the
Public Authorities {Amendment) Bill. It says in the re-
port: “The Commission has concluded that it falls
under the definition of ‘Statutory Authority’ in the
Public Authorities Law (“the PAL”} and should be
included in the Amendment Bill, section 3 (amend-
ing section 3 of the PAL) and section 5§ (amending
section 54 of the PAL) “law enforcement”™ as one
of the lisfed functions where the bad faith rather
than negligence standard, applies. A request was
made to the Attorney General, but this was not
taken forward in the Amendment Bill passed in the
Legislative Assembly.”

I am just a bit curious in terms of what is it,
because if this is something-that the Commission or
your members feel is important, maybe we need to
revisit.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board:. Yes, it was something that was
discussed by the Commission that the standard, if you
like, which was then put into the amendment to the
Public Authorities Law, applies to most of the boards
in Cayman and to the Monetary Authority and so on.
But, for some reason, the Anti-Corruption Commission
was leff off of that and when we saw that, we made a
representation to have it included but it was not in-
cluded. So, | think the same standard shouid be
across the board really. | have no idea why it was not
included. Maybe it was just an oversight, I do not
know.

Mr. Christopher S. Saunders: That is something that
we can deal with.

Just pretty much my last question, and !
guess this is more of a broader thing, where in the
very first one when it speaks about proposed amend-
ments to the Anti-Corruption Law, it says: “Legisla-
tion to permit Investigators to Use protective gear
In the course of their duties was presented to the
Legislative Assembly.” I know that one was actually
approved.

It goes on to say “There are other desirable
amendments to the Law. Members will meet dur-
ing the next reporting period in order to discuss

and recommend any necessary future amend-
ments to the Law.”

Just out of curiosity, we are just trying fo un-
derstand what additional legislation you think would
be needed to the Anti-Corruption Law in order to
make it more effective? Have you guys had that dis-
cussion yet? Have you guys come to a conclusion?

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: We have not come fo a conclu-
sion yet, we are going through that process.

At the last meeling we had some proposed
amendments that were put before us and we were
taking them away to look at them but, some of them
arise from this transition, from us in the past using
RCIPs officers, to now having our own dedicated of-
ficers. There are some powers that a police officer
has, that our investigators should also have, that have
not been, maybe, effectively fransferred so, we would
like to correct that.

| do not think there is anything contentious in
there at all. | think the intention was that all the powers
that they would need would be transferred across, but
there are occasions (and [ probably would not want to
speak about them here) when we, in fact, have to use
an RCIPs officer, because he or she has the power
that the investigators do not and that clearly is not
how it should be.

Mr. Christopher S. Saunders: Thank you very much
Mr. Coles.

| just want to say that | think what the ACC is
doing is quite commendable. | noticed by just looking
at your stats, you, [ think, arrested 12 people and
charged 10, so that is actually a pretty strong number.
| believe that you do have one case that is going on
next door at the courts right now. So, it is clear that
something is being done and | just want to say, on
behalf of the members here, well-done to your team
and please pass on our gratitude from the members of
the PAC and, | am sure; the wider Members of the
Legislative Assembly.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: | will. Thank you very much.

The Chairman: Thank you very much, Mr. Coles.
We appreciate the time and we ask you to
continue to keep up the good work.

Mr. Richard Coles, Chairman, Anti-Corruption
Commission Board: | will certainly try.

The Chairman: Alright.

Mr. Richard Coles, Chairman, Anti-Corruption

Commission Board: Thank you.
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The Chairman: A very trump-pinion, you know. In all
of us cases, be careful what you ask for.

We will adjourn the Committee and as soon
as | get an indication of when Mrs. Rose Whittaker
can come, | will circulate a round-robin to establish a
date and then we can add the person from Planning

for that same day.
The meeting is adjourned.

At 4:04 pm the Public Accounts Committee stood
adjourned.
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PAC Meeting in Chambes w/Witnesses — Wednesday, 20th March 2019 at 10:12 am

Meeting to Order

There being a quorum present (Standing Orders 77(2) refers), the Chairman called the Public
Accounts Comtmittee Meeting to order at 10:12 am.

Welcome

The Chairman gave a brief welcome to Members of the Committee and thanked them for
attending the Public Accounts Committee (“PAC”) Hearing. He also welcomed and thanked Mrs.
Sue Winspeat, along with Mr. Kenneth Jefferson and Mr. Matthew Tibbetts.

The Committee was advised that they would be dealing with the Auditor General’s Report entitled,
Fighting Corruption in the Cayman Islands —November 2018.

Review of the Fighting Cottuption In The Cayman Islands -November 2018

= Fighting Corruption In The Cayman Islands —November 2018
The Chairman invited the witness, Mr. Haroon Pandohie, to the Chamber. Administtation of oath
was administered and thereafter, Mr. Haroon Pandohie was welcomed and thanked by the Chair

for attending the meeting and told to state his name and title for the recozd.

Discussion ensued with questions being asked to Mr. Haroon Pandohie by the PAC members.
Before departing the Chambet, Mr. Haroon Pandohie was again thanked by the Chair.

The Chairman invited the witness, Mr. Alan Jones, to the Chamber. Administration of oath was
administered and thereafter, Mr. Alan Jones was welcomed and thanked by the Chair for attending
the meeting and told to state his name and title for the recotd.

Discussion ensued with questions being asked to Mr. Alan Jones by the PAC members. Before
depatting the Chambet, Mr. Alan Jones was again thanked by the Chaitman.

The Chairman invited the witness, Mts. Rosie Whittaket-Myles, to the Chamber. Administration of
oath was administered and thereafter, Mrs. Rosie Whittaker-Myles was welcomed and thanked by
the Chair for attending the meeting and told to state her name and title for the tecord.

Discussion ensued with questions being asked to Mrs. Rosie Whittaker-Myles by the PAC
members. Before depatting the Chambet, Mts. Rosie Whittaker-Myles was again thanked by the
Chairman.

Any Other Business

There was no other business on the agenda.

Scheduling of Next Meeting

The next administrative meeting was confirmed for:

®  Tuesday, March 26th, 2019 at 10:00 am
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PAC Meeting in Chamber w/ Witnesses — Wednesday, 20th March 2019 at 10:12 am

Adjournment

Thete being no futther business, the meeting was adjourned at 3:30 pm.
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OFFICIAL VERBATIM REPORT
STANDING PUBLIC ACCOUNTS COMMITTEE
WEDNESDAY
20 MARCH 2019
10:08 AM

Meeling with witnesses

“FIGHTING CORRUPTION IN THE CAYMAN ISLANDS—NOVEMBER 2018”

Verbatim transcript of the Standing Public Accounts Committee Meeting held 20 March 2019, at 10:08 am, in
the Chamber of the Legislative Assembly Building, George Town, Grand Cayman.

[Hon. D. Ezzard Miller, Chairman presiding]

The Chairman: Good morning everyone.

Let the record show that we have a quorum
present, and that we have apologies from Ms. Barbara
Connolly who is down with the flu.

| will ask the Page to bring in Mr. Pandohie
please.

This morning we are continuing our enquiries
into the Report by the Auditor General on fighting
corruption and the legislation we have in place.

Our first guest this maorning 'is Mr. Haroon
Pandohie.

[Pause]

DEPARTMENT OF PLANNING

Mr. Haroon Pandohie, Director, Department of
Planning: Haroon Pandohie, Director of Planning.

ADMINISTRATION OF OATH
OR AFFIRMATION

Mr. Haroon Pandohie, Director, Department of
Planning: | swear by Almighty God that the evidence |
shail give to this honourable Legislative Assembly,
shall be the truth, the whole truth, and nothing but the
truth.

[Pause]
The Chairman: Thank you, sir.

Mr. Haroon Pandohie, Director, Department of
Pianning: Thank you.

The Chairman: Good morning, Mr. Haroon Pandohie;
thanks for coming.

As you would have been informed, we are
continuing our public hearings into the state of Anti-
Corruption legislation, et cetera, in the Cayman
Islands. We invited you because, for some time now,

the Auditor General has been reporting on the conflicts
that the public perceived in the make-up of the Central
Planning Authority Board and you would have gotten
the references, et cetera.

Can you tell us what kind of progress you
have made in terms of getling the members of the
board to comply with the recommendations, such as,
register of interests? And, how do you handle
declaration of interests by board members?

[Short patuse]

The Chairman: You will have fo ask the witness that
is coming next. Standing Orders do not allow us to
have witnesses in the gallery. It is different if they are
both appearing, but you cannot sit in the gallery and
listen.

Mr. Haroon Pandohie, Director, Department of
Planning: Good morning, Mr. Chairman, and good
morning to all the Members. Thank you for your
invitation to appear before the Committee today to
speak on this report.

Mr. Chairman, as it relates to the register of
interests, we have required all board members to file
with the department a register of interests and those
register of interests are then placed on the
department's website. We are in the process of
updating the various register of interests for this
current year.

The Chairman: How do you defermine, or how does a
member acknowledge that they have an interest in an
item on the agenda®?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you for that question, Mr. Chairman.
At the beginning of the meeting, through the
Chairman, we do an initial roll call and ask members to
declare if there is any item on the agenda. Just by way
of background, the agenda is made public in advance
to the meeting, and is also provided to the board
members in advance of the meeting. So, at the initial
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roll call, we ask members to declare if there is an item
on the agenda in which they have an interest or
potential conflict, that they declare that conflict. What
we recommend to them, and what occurs is, if there is
any potential question, we ask that they declare it, we
deal with that as a procedural matter and then as the
agenda proceeds, we also ask the members to
declare any conflict as it comes up and recuse
themselves from the discussion.

The Chairman: Mr. Chris.

Mr. Christopher S. Saunders: Thank you, Mr,
Chairman, and | want to thank the Director for coming
here this morning.

Quickly, for the listening public: can you give
us an overview of the Planning Department; what it
does, its role and so forth? In doing so, we can at least
educate the public. One of the things we are trying fo
get out of these sessions is for the public to
understand the roles of these departments, generally
speaking. So, while people do have an idea, just give
them more of a textbook definition.

Thanks.

Mr. Haroon Pandohie, Director, Department of
Planning: Through the Chairman to the Member.

The Department of Planning serves as the
Administrative arm within the context of the
Development Planning Law for the Central Planning
Authority and the Development Control Board. Within
that remit, the department covers three main areas:

e the long range planning of the policy
development aspects which includes the
development plan and any amendments to the
law or regulations, et cetera

e the administrative arm, through the current
planning process, and processing applications
for planning permission; and

e the building control function, in which we
process applications for permits.

Mr. Christopher S. Saunders: Just quickly, in terms
of the development policy, what role does the
department play in terms of working with the Ministry
to develop the National Plan?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

The  Department, through its policy
development arm, provides the technical advice to the
Central Planning Authority and the development or
update of a development or area plan.

You would have heard that we are in the
process of updating the plans through the Plan
Cayman Initiative and we have currently put out a
national planning framework for discussion. So, the

department plays a large technical role in collating
information, providing policy advice, planning and
technical advice to the Central Planning Authority that
then ultimately decides the components that make up
the plan.

Mr. Christopher S. Saunders: With regards to the
current plan that we have, which, | think is the 1997
Development Plan that is in use; what do you see as
the shortcomings in that plan hence the reason we are
working on a new plan?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

The 1997 plan was a plan that met the needs
of the day. As the Island develops and as our entire
development framework changes, we need to have a
plan that keeps up with that framework. We need a
plan that is guided to deliver the quality of life that the
residents of the Cayman lIslands have decided that
they wish to enjoy. Obviously, as a country develops,
the definition of “quality of life” also changes. | would
therefore say that the plan, while it was adequate for
the time in which it was put in place (and this is with
any country), as the situation changes, we need to
ensure that we have a plan that takes into account
today's kinds of situations but also lays the ground
work to deal with future situations as they come up.

Mr. Christopher S. Saunders: One of the things that
a lot of people had a benefit from the last time is that,
a person could expand their house by 10 per cent
without planning approval; does that still exist or has it
changed?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

What was affectionately known as the “10 per
cent rule” was repealed a few years ago. As a
department, we undertook a technical analysis and we
looked at the number of enforcement cases that we
were having to process, as a result of persons
misunderstanding the 10 per cent rule, and what the
implications  were  of  persons  consistently
misunderstanding and misapplying the 10 per cent
rule. For instance, there was a misunderstanding that
the 10 per cent rule gave the ability to do a one-time
addition of no greater than 10 per cent of the current
structure. It required persons to meet all the code
requirements, as well as meeting set-backs; all the
general requirements in terms of site coverage
setbacks. It was restricted to a one-story addition.

We had persons, because they were not fully
au fait with the requirements of the Law, doing a two-
story addition which introduced significant structural
challenges of persons not meeting setbacks. So,
unfortunately, the situation we found ourselves in was
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that persons, through this misunderstanding, would
proceed to develop. We would then come on the tail-
end, usually by a complaint from a surrounding
landowner, and then have to undertake enforcement
proceedings against the landowner. The land owner
would then be subjected to penalties as provided for in
the regulations of 10 times the standard planning fess.

Additionally, they would then have to incur
significant cost in having to do a number of technical
reports. For instance, on the structural side, they
would have to engage an engineer to do a structural
assessment of the property. If there are any
deficiencies, correcting those deficiencies after the
fact, can prove quite challenging. Or, they would be
placed in a situation where an individual, unbeknownst
to them, built an addition to their house that literally sat
within a foot of a boundary. Technically, that raises an
issue in terms of the adjoining neighbour accepting to
have that encroachment and also, it added a number
of significant technical challenges along the lines of
fire ratings.

At the end of that analysis, we found that
whilst the 10 per cent rule was there to provide a quick
avenue for persons looking to do development,
traditionally, in Cayman we would construct over a
period of time, what we were finding was that the
downside was greatly outweighing the benefit of being
able to proceed with the 10 per cent rule.

One area as well, with the 10 per cent rule
that many persons failed to adhere to, was that, they
were still legally required to notify the department that
they were undertaking this addition. So, all of the
requirements were fundamentally the same, with the
exemption of the fee. When you balance out what that
fee would have been under the course of the standard
planning application, as opposed to what we were
consistently seeing individuals being faced with, due to
these after-the-fact additions that were not in
compliance with the Law, as | said, the cost greatly
outweighed the benefit.

Mr. Christopher S. Saunders: Thanks very much.

| am kind of glad that you touched on the
subject of enforcement because, there is this issue
that many in the public believe that some people are
basically exempted from the selection of enforcement.
There are many people, especially some of the bigger
developers, that have done things without Planning’s
permission or approval, and they basically seem to get
away with it. Where is the penalty for them? How is
that dealt with? Why do they continue to get away with
it?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

The Law was amended (if memory serves
correct) two years ago to facilitate a fundamental
change in the enforcement process. Previously,
enforcements had to be driven from the Central

Planning Authority; that now has changed. They are
now issued at the departmental level via me, as the
Director of Planning.

One thing | will say with that is, on the
enforcement side, there is the option for individuals to
apply for planning permission. It does come with the
10 times, after-the-fact fee, but there is a process by
which, even if we do serve an enforcement notice, the
first avenue is to cure that enforcement breach; they
can apply for planning permission. Often times, many
persons who have undertaken illegal development do
proceed to apply for planning permission and
eventually are granted planning permission which
closes the enforcement file. Those who do not apply
for planning permission, we then proceed to submit a
case file to the Director of Public Prosecution’s (DPP)
Office for a ruling as to whether or not there are
sufficient grounds to charge. If a determination is
made that there are sufficient grounds to charge, the
DPP's Office then proceeds with laying charges to the
courts and the process then is dealt with through the
courts,

Mr. Christopher S. Saunders: Approximately how
many files did the Department of Planning submit to

" the DPP for prosecution and roughly,- how many of

them were prosecuted?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

| do apologise to the Member. At hand, | have
the number of enforcement cases that the department
processed last year, which was 248, and to which |
also note, was the highest number, if we look at a five
year window. | do not have at hand, that detail of
information but, Mr. Chairman, may | commit to
provide that to the Member and the Committee in
writing at a later date?

The Chairman: That would be fine.
Isn't the fee for the 10 per cent addition to a
house, zero?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman. Yes sir.

The Chairman: | was just confirming that the
Government made that change in regulations without
me knowing.

Mr. Bush.

Hon. Bernie A. Bush: Through you, Mr. Chairman.
Was the Owen Roberts Airport one of those
cases?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

| would ask if the Member could further clarify
the question for me, please.
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Hon. Bernie A. Bush: Was the Owen Roberts Airport
one of those cases that proceeded without Planning’s
permission for works?

[Pause]

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

The airport did receive Planning's permission.
Through the development process there were a
number of iterations to the plan, but based on my
records, all necessary planning permissions were
achieved.

Mr. Christopher 8. Saunders: Sorry.

Did they start with Planning’s permission or
they came back afterwards and got permission (that is,
the airport)?

Mr. Haroon Pandohie, Director, Department of
Planning: Without any information to contradict, they
achieved Planning’s permission prior to starting.

The Chairman: Mr. Austin.

Mr. Austin O. Harris Jr.: Thank you, Mr. Chairman,
through you and certainly again, good morning and
welcome as a witness. Thank you for being here.

There has been much discussion about the
relative development boom taking place in the
Cayman Islands right now. According to the Office of
the Auditor General's Report, the number and value of
permissions granted in the Cayman Islands increased
significantly in the five years from 2013-2017. In 2017,
the number of planning permissions increased by 40
per cent to 1,156, which can be found on pages 28
and 29 of the report, while the value of planning
permissions increased by a whopping 180 per cent to
$800 million in 2017. So, very clearly, a development
boom and is presumably good for the economy.

The Central Planning Authority delegates
certain powers to the Director of Planning to approve
certain permissions known as “Administrative
Approvals”. We note, curiously, in the report that the
number of administrative approvals decided by the
Director of Planning, works out to about 600 per year;
that is 51 per cent of the overall planning approvals in
2017.

| wonder if you could explain your role in
making these approvals and what criteria must be
followed in order to grant those approvals, sir?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

A number of years ago, the Central Planning
Authority, with the approval of Cabinet, delegated to
the Director and Deputy Director of Planning, the

ability to grant administrative approvals. These relate
to houses, duplexes and sub-divisions under six lots
and 10 per cent additions to commercial buildings,
industrial buildings et cetera, but nothing that would
change what we would consider to be a material
change to the initial grant of planning permission.

In considering an approval for administrative,
the process is fundamentally the same, as if an
application would go to the Central Planning Authority.
So, an application is submitted to the Department of
Planning, that application is assigned to a planner who
is charged with doing a technical assessment of the
application. If the application falls within one of those
criteria that has been delegated to the Director or
Deputy Director for the approval, and meets all
parameters of the regulations, again, just to highlight
that neither | nor the Deputy have delegated authority
to grant a variance. Therefore, for a house or duplex, if
it meets all the necessary setbacks, site coverage,
building heights, et cetera, that application can then be
considered for administrative approval.

The application is processed by a technical
planner who is required to complete a detailed
checklist which again verifies things such as: site
coverage, minimum lot size, sufficient access to the
property, water supply, waste disposal, just to name a
few; that those things have been verified to be in
accordance with the regulations. The application is
then forwarded with the recommendation from the
technical planner, to either me or the deputy for
consideration. We would then review the checklist and
the necessary plans to once again confirm that the
application does conform with the regulations and
applicable laws. If they do, we then have the ability to
sign off on it.

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman,
through you, just to follow up.

When we talk about some of those
applications with the variances that, again, go back to
the CPA itself to make a decision, it has been shared
to me by local architects (whether they be small or
medium size or even home owners who are seeking to
expand on their property) that the number of
complaints by CPA inspectors who come out and say,
well, they reviewed the plan, they identified areas that
need improvement and they send the architect back to
make those corrections. Those corrections are made,
returned and the application resubmitted along with a
resubmitted fee. They are then often told that there are
new issues, not previously identified in the first
inspection, that again, results in that architect or
developer going back to the drawing board to correct
those. And it has bheen stipulated to me that this
happens quite frequently, and not only does it delay
projects, but it increases the cost associated with
many of these developments. Can you explain to this
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Committee, why there is this back and forth, and, in
particular, what is being done to address them in the
initial inspection, so that we can save both time and
rnoney?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman, to the
member. On a point of clarification: when you refer to
inspections, would that be in-field inspections or
perhaps the plan review process that occurs within the
office, prior to the permit being released?

Mr. Austin O. Harris, Jr.. Through vyou, Mr.
Chairman. Thank you very much for that clarification.
Actually, it is both.

iir. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman. 1 thank the
member for that clarification.

If | can address the plan review aspect first: an
application for a permit would be submitted to the
department, an initial verification is done electronically
to ensure that alt components of the application are
submitted at the time. Over the course.of many years,
in Jooking at our operations and the things that have
slowed down that process, we've noticed an
increasing trend in applications being submitted which
were incomplete. s

So, an application gets fo a Plans Examiner,
after sitting in the queue, only for them to open the file
to say, Wefl, I am missing X, Y, and Z, | have to refect
the application. So, we do an initial check of the
application to make sure all the necessary documents
are contained in the application.

| will take the example of a house. A house is
submitted to the plan review process, and through the
years we have strengthened our combination plans
examiner and inspector protocols. Previously, if a
standard house has four major components that are
inspected: structural, plumbing, mechanical and
electrical, in previous years, those were done by four
separate individuals, which, again, led to some levels
of inconsisiencies, as well as increased timeframes.
The majority of those are now dealt with by one plans
examiner, the structural plumbing and mechanicali,
and the electrical done by a separate inspeactor.

Through that process, any code deficiencies,
again, that process is to ensure compliance with the
codes. During that process, the plans are reviewed to
determine that they are in compliance with the codes.
If they are determined to be in compliance, an
approval is granted and it moves to the next step.
During that process if there are any code deficiencies
identified, those are sent back via the online planning
system to the agent, asking them to correct the
deficiencies and resubmit the plans.

Over the years, we saw the needs and have
been undertaking a series of educational components
with the building code to ensure that we are all

operating on the same page, as it were, that what the
examiners are looking for, that the architects and the
various agents are clearly informed as to what those
requirements are. | would say that that has gone a
long way to address some of the back and forth. For
instance, we have adopted the 2009 International
Building Code and International Residential Code.
Along with ensuring that we had a code that was
rocbust and met today's safety standards, a large
component of that was to make sure that we had a
document readily available to everyone.

Under the 1999 Standard Building Code, one
of the deficiencies we identified was simply the fact
that the same information was not available fo
everyone. Also, due to the age of the document, it was
not readily available for anyone coming into the
industry, or even persons who have been there for a
number of years. Fundamentally, we had a situation
within the department where we ware looking at one
set of standards and could be referencing a code
section. We could then say, You must meet section
2108 as it relates to egress windows. However, the
individuat doing the design work may not necessarily
have access to that exact. code document to ensure
that they are meeting those standards.

Again, through adopting the code and through
some various educational components, we have

-hopefully gone a long way in ensuring th&t everyone is

using the same standards in which to do the designs.

Now, in regards to the question of the back
and forth, because buildings are fundamentally a
collection of systems, unfortunately sometimes a
change in one area, if you are not cognisant of the
impact on another area, leads to a knock-on effect.
For instance, separation -issues on electrical. Again,
this is why we try to ensure that one examiner is taking
a holistic view of the project and is not sort of focusing
solely on one area and misses the implications down
the road. We do have a way to go with that but we are
moving ferward in that direction.

Back to the example of electrical:-an examiner
may look at it and determine that where the electrical
panel is being placed, it creates an encumbrance, or
something called “working clearance”. Now, they may
adjust the location of the panel to address that
technical aspect, but then, they might put the panel too
close to say, a gas appliance, which does not come up
untl someone is looking at the gas plans and layout.
This is why we are frying to fully infegrate the system.
So, when someone looks and says, Hey, there is an
issue with the working clearance on this panel, they
can also note the fact that in addressing that issue,
please ensure that the panel does not exceed the
required minimum separation from a gas appliance as
well. That is one of the areas, leading to the back and
forth, that we have found over the years.

Mr. Austin O. Harris, Jr.: Mr. Chairman, just one final
guestion.
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| thank you for those answers and certainly, |

thank you for the explanation, as it relates to

Cayman's building codes to which, | do not think

anyone would disagree with, are quite robust in this
country and it comes as a direct result of your
diligence and that of your department.

As it relates to code changes, amendments,
updates or otherwise, is there a central repository
where all architects, developers and those involved in
the building process can access these specific
changes so that they can stay current with various
codes and so that they can avoid the back and forth?

Thank you, sir.

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

The codes are produced by the Internaticnal
Code Council and they are copyrighted documents.
So, on the department’s website, we do provide copies
of only local amendments and those can also be found
within the Building Code Regulations. The actual
document itself can be purchased from the
International Code Council and it can be either
purchased in the hardcopy format or in PDF format.
That was one of the huge pushes for us to move to a
more updated code, so that it was readily available to
individuals and they could then purchase the codes.

Initially, when we started the code change
process, the department purchased a number of
copies and provided those for sale to persons within
the industry; again trying to ensure that the information
was readily available to all persons.

The Chairman: If | could bring you back to the
makeup of the Central Planning Authority; does your
department consider that the Public Authorities Law
applies to the Central Planning Authority?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you for that question, Mr. Chairman.

Legal advice was sought and provided via the
Ministry. You may wish to follow up with the Chief
Officer for the Ministry to clarify that the Central
Planning Authority was not covered by the Public
Authorities Law.

[Pause]

The Chairman: Even with that interpretation, are you
aware of, or have you gotten any instructions from the
Ministry that the CPA should at least comply with the
spirit of the Public Authorities Law?

Mr. Haroon Pandohie, Director,
Planning: Thank you, Mr. Chairman.

Yes sir. The Chief Officer has written to the
various chairmen for the various boards that fall under

Department of

the Department of Planning, outlining certain aspects
such as: encouraging them to fill out the register of
interests and to ensure that those are provided in a
timely manner and are available for inspection.

The Ministry has also supported us in
endeavours to open meetings to members of the
public. For instance, with the Central Planning
Authority, those meetings are open to members of the
public. Previously, only persons who are invited to
appear before the Authority were able to attend the
meeting, but that has now changed; the meetings are
open to the public, with the exception of the
deliberation and voting component of the meeting.

The Chairman: Is there any particular reason why the
deliberations and the voting are prohibited from the
public?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

At this time, the members of various boards
feel that to ensure there is open, free and frank
discussion, the deliberation and voting components of
the meeting are not open to the public.

The Chairman: Well, that would indicate to me that
the so-called “open and frank” discussions are not
necessarily about the application. If the application is
open to the public, the presentation of the objectors
are open to the public, the presentation of the person
applying is open to the public, why would it be
necessary to have the deliberations of the evidence
presented to the board? Certainly, | am assuming that
the only deliberations being done by the CPA is based
on the evidence put before it.

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman and your point is
taken.

What | would say in response is that we
continue to work with the board along those lines to
encourage and provide the necessary mechanisms to
help the board to move to the point where all aspects
of the matter would be open to the public’s viewing.

The Chairman: The last time that | found it necessary
to go to a CPA meeting, | was not allowed into the
public aspect of the CPA until after. | do not know what
went on, but until the CPA decided that Yes, we
started the meeting, so the public can come in now,
that is not what | believe is envisaged by the
regulations and the need to have these things
transparent. | was very concerned there were things
going on in there that | should know about but | was
not being privileged to; therefore, there was a
deliberate reason to keep me out. Is that the situation,
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that in each agenda, there are matters discussed
before the meeting is open to the public?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

| do recall the specific incident that you spoke
about and | am happy to say that that prompted a
change, so all aspects of the meeting are open, with
the exception of the voting and deliberations as | said
earlier; my apologies, sir.

The Chairman: It is the actual act of voting that is
necessary for the public to know, if we are going to be
able to clearly demonstrate that there are no
corruptive practices occurring and that people are not
being influenced to make a certain decision. So, | trust
that in the very near future the actual decision making
will also be a matter for public scrutiny.

Another question is: do you have a way of
auditing whether somebody does in fact declare an
interest in a matter before the CPA because of their
registrar?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

As | said earlier, the register of interests are
provided to me as executive secretary and they are
then uploaded to our website. We have an internal
process by which we check those registries and look
at applications to see if there is anything that may
readily be apparent. We will raise those again during
that initial stage of the meeting, which we ask persons
to declare any conflicts. So, that is when those
discussions would occur. '

As it relates to a detail auditing or verification
of the information, no sir, we do not have a process to
do that.

The Chairman: Would that be something you would
consider in the future? If we are going to rely solely on
the individual declaring an interest, there really would
be no purpose of having the registry available.

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Yes sir, it is something that we are actively
working on and looking at the various international
standards as it relates to that.

At this time, because of the state of legislation,
the focus is on education and in providing all the
members with the various pieces of legislation that
governs their conduct. Also, through that education, |
guess, within a nutshell, making sure that everyone is
fully aware of the penalties and the outcomes if they
do not comply with those various requirements.

The Chairman: What action could you take, if any, if a
board member did not comply with the declaration of
interest?

Mr. Haroon Pandohie, Director, Department of
Planning: At this point in time sir, outside of
continuing to ask that they provide, and seeking the
assistance of the Chairman and ultimately, the
Ministry, | would be limited as to what action | could
take to enforce that.

The Chairman: Are you consulted by the Ministry
prior to the appointment of individuals to the CPA? Is
your approval for a member of the CPA required
before a recommendation is made to Cabinet?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

There would be a general consultation but no,
my approval is not required.

The Chairman: So therefore, your influence on who is
appointed by Cabinet as a Member of the CPA is
almost non-existent?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

| would say outside of being asked to provide
a recommendation or flag in any areas of concern, it
would be limited to that, sir.

The Chairman: Are you aware of any methodology
employed by the Ministry in trying to select persons for
the CPA, or, is that strictly a political decision?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman. ;

| am not aware and would ask perhaps, sir, if
that question could be directed to the Chief Officer
responsible for the Ministry of CPA.

The Chairman: You probably will not have this but,
can you provide it for the Committee? We have heard
a lot about approvals and planning and the value of
what has been approved. Would it be possible for you
to provide us with what percentage of the 1,156
approvals and $800 million in value that actually
received a Certificate of Occupancy (CO), or, is in the
process of getting one?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Yes sir, we would be able to do a process by
which we can compare what has received Planning’s
permission to what has received a permit and
ultimately what has proceed to a Certificate of
Occupancy. | would undertake to provide that to the
Committee in writing.

The Chairman: Thank you.

Do you believe that the Ministry is providing
you with the kind of resources; that is, infield
inspectors and planning inspectors, to process this
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kind of 40 per cent increase of applications? How
many resources, if any, did you get to deal with that
kind of workload increase?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Some additional resources were provided
within the areas of plan reviews and inspections. As
you said, we have experienced a significant growth in
the amount of work produced by the department. |
have some quick stats here. For instance, last year
alone, we conducted over 10,000 building inspections.
So, it is a significant amount of work that is provided.
What we are trying to do, is to take a multifaceted
approach to it by:

1. Looking to leverage technology to drive
efficiencies where we can.

2. Looking to use third party entities. (So, we
have launched the third party plan reviewer
which can also be increased to cover
inspectors as well.)

3. Having a programme fo engage private sector
and to assist us with conducting reviews and
inspections, along with some other areas as
well.

The Chairman: If | am doing a building that requires
foundation inspection and | do not apply for foundation
inspection, the Law carries penalties against me as
the developer or the contractor. What protections exist
in the Law for the builder if inspections are not timely?
Is there any timeframe? For instance, does the Law
allow, if | apply for a foundation inspection, that it will
be done within 24 hours, 48 hours, or | can go ahead
and do my work because | have contractual
obligations for my client?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Within the department’s budgetary targets that
is where that information would be listed. We have a
budgetary target to provide inspections within three
working days of being requested. Often times, we are
able to do them, if not the next day, then within 48
hours of being requested.

The Chairman: There are currently no penalties for
you not getting inspection done in a timely [manner]?
Does it depend solely on the resources that you have
available?

Mr. Haroon Pandohie, Director, Department of
Planning: Yes, Mr. Chairman. There are currently no
penalises in the Law, that in the event we are not able
to conduct an inspection within that timeframe.

The Chairman: One of the things that may have
influence on the matter before us today; that is, the
corruptive practices, discretions by the board. It seems
that the current legislation allows the board to vary just
about anything that exists in the Law. Do you believe it
is time to either, have that discretion curtailed or
removed and you meet the code or you don’t meet the
code?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

| would say that in my view, there would
always be instances in which some level of discretion
would have to be exercised. But sir, | do agree that as
the industry matures, and as a country, we need to
look closely at ensuring the level of variances and
processes by which that is done to: (1) streamline it:
and (2) ensure that all necessary standards are
properly documented in the legislation and they are
readily available to everyone and there is consistency
across the board.

The Chairman: You will be aware of the development
that | have made, many representations about the
wide use of discrepancy which eventually led to an
amendment to the Law, that all shoreline properties
must now have a certified high water survey within the
last six months. The particular development | am
talking about, the high water mark, the water was
shoulder deep. However, even with that requirement,
as [ understand it, the CPA can still vary the setback.

Mr. Haroon Pandohie, Director, Department of

Planning: Thank you, Mr. Chairman.

Yes sir, it is an area in which Central Planning
Authority has what we refer to as a variance process
but for which they can grant a variance for a seaside
setback.

The Chairman: You have dealt with the national
policy positions. As you mentioned earlier, you do not
have the kind of input that you would need, in terms of
the makeup of the CPA, to allow you to recommend
some kind of balancing act that not every member of
the board is in the construction industry or owns a
hardware store. You do not have that kind of influence
under the current way that the board is appointed?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.
That is correct.

The Chairman: How then does the Ministry or the
Chief Officer, who is your direct line of authority,
expect to hold you responsible for enforcing register of
interests and conflict of interests on these board
members?
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Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

| would ask perhaps if that question could be
directed to the Chief Officer.

The Chairman: It will be, but right now, is there no
memorandum or instructions that you have received
from the Chief Officer or the Ministry that would aid
you in trying to get compliance with the aspects of the
spirit of the Public Authorities Law?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Qutside of the initial communication |
referenced earlier, in which the Chief Officer wrote to
the various chairs of the boards, no sir.

The Chairman: Are you aware of that correspondence
containing any punitive actions? That is, if board
member B does not submit a register of interests
within 90 days, his appointment to the board will be
revoked.

Mr.. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

| have not reviewed the correspondence for
quite a while but from what | remember of the
correspondence, there was no punitive actions
outlined in the correspondence.

The Chairman: Are you aware of any changes in the
- appointments to the Central Planning Authority in
recent times?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Not outside of the standard course in which a
member, for one reason or another, resigns their
appointment from the board and they are
subsequently replaced.

The Chairman: How long has the current Chairman of
the CPA been in that position?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

It has been a number of years, but just to
ensure that | do not provide the board with an
inaccurate timeframe, | would ask if | could provide
that to the Committee in writing.

The Chairman: That is accepted.

Can you give us an outlne of your
department's anti-fraud and anti-corruption processes
that you have for your staff and what portion of that, if
any, extends to the board members?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

The department, being a government
department, we fall under various policies such as: the
CIG's Anti-Fraud Policy, Whistle-Blower Policy, et
cetera. So, as a department, we ensure that we meet
those requirements. For instance, all staff members
are required to complete a registry of interest, which is
filed with me. They are also required to seek approval
to have any outside interest, such as a second job,
and those are tracked and kept up to date.

As it relates to internal operations through a
risk assessment process, we have sought to ensure
that our management systems provide sufficient things
such as separation of duties. One of the areas, as well
as with us instituting our electronic file management
system, is that we are able to offer greater
transparency of the process; it greatly enhanced their
document retention, as well as their ability to track
better, the operations or actions of users. For instance,
with regards to single logons we can check to see
what actions are taken by a staff member, what time,
automatic date stamp, time stamps, et cetera.

The Chairman: When the CPA furns down an
application, which | would assume is based on
technical recommendations you have made, would
there normally be a requirement of substantial
changes to the technical part of the application;
whethér that is from an engineering point of view,
electrical, plumbing setbacks or whatever, before
resubmission to the CPA?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

~ Yes sir. If the Central Planning Authority
ultimately decides to refuse an application, the
applicant does have the right to submit a fresh
application for consideration. In doing so, as a
department, we ensure that all necessary information
is presented to the Board, that is, the reasons for the
previous refusal, which would also be provided to the
applicant, so that the applicant would have to
demonstrate how they have addressed those
deficiencies that led to initial refusal.

The Chairman: They also have the alternative of
making an application to the Appeals Tribunal if they
do not agree with the decision, but that is only on
points of law that would not be on design. Only
sections that are covered by law can appeals be
made, right?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Yes sir, an appeal can be filed based on the
decision of the Central Planning Authority to the
Planning Appeals Tribunal. And yes sir, there would
be four points, which are points of law that an appeal
can be filed on, for instance:
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1. The decisions that variance with the
development plan.

It is at variance with the laws and regulations.
That the board breach the principle of natural
justice; and or

4. That the board took into account something

that it ought not to.

g

Again, just on the point of natural justice. For
us, that is why it is so critical and important that we
enhance the level of transparency of the process, so
that all persons are fully informed as to what occurred.

The Chairman: | assume then, resubmissions would
normally be about matters that were not a matter of
the Law which would allow someone to go straight to
the Appeals Tribunal.

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Yes sir, the majority of resubmissions are the
applicants seeking to address the identified
deficiencies and then resubmit for the board's
considerations. Throughout that process, earlier |
mentioned the technical review aspect. Ultimately, the
decision is the Central Planning Authority’s. However,
when we do that technical review as a department, it is
our responsibility as well, to flag to an applicant any
potential deficiencies where they are not in compliance
with the Law. In doing so, they have an opportunity to
address those prior to, or provide the Central Planning
Authority with sufficient reason as to why they cannot
meet those requirements prior to the application being
considered by the board.

The Chairman: The most recent case that comes to
mind for me was the extension of the tunnel on West
Bay Road. | note that according to press reports that
that was not an appeal to the Appeals Tribunal; that
was a resubmission to the Central Planning Authority.
Were there substantial changes to the design and
structure the second time around which allowed it to
be approved?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

Yes sir, a new application was filed in
- response to the refusal. In refusing the application, the
Central Planning Authority determined that sufficient
reason had not been provided to warrant an extension
to the tunnel. So, in making the new application, the
applicant sought to include additional information that
was previously not before the board to justify or
demonstrate the necessity for increasing the length of
the tunnel.

Again, Mr. Chairman, if | may: given the rules
under which an appeal is heard, an applicant is not

allowed, without leave of the Chair, to add additional
information for consideration by the Tribunal. So, if an
applicant fails to provide the information or wishes the
Central Planning Authority to have new information in
which to consider, they would have to file a new
application to do that.

The Chairman: | find it curious that you used the term
“sufficient reason”. Was there not a legal development
and planning requirement which was the reason why it
was turned down? Was it turned down on the basis
that there was not sufficient social economic or design

.. well, it couldn’t be design because that would be
structure . . . social economic reasons provided in the
first instance, which were provided in the second
instance, that allowed the board to approve the
application?

Mr. Haroon Pandohie, Director, Department of
Planning: That is correct, Mr. Chairman.

If | may, | would add that when we referenced
earlier in terms of areas of the Law, and how we can
strengthen the legislation, | believe, that that highlights
the need to strengthen the legislation to be clear as to
what those various components are, so that an
applicant is clear as to what they need to address and
that the board has the necessary information before it.

The Chairman: | do not recall a lot of reasons, other
than technical, why an application could be refused, or
are required to substantiate an application, other than
things like polling in the neighbourhood within a small
radius, et cetera; and those that usually require the
adjoining land owners to object, as opposed to having
the developer have the support of the adjoining
landowners.

Do you believe that the Development and
Planning Law should include those kinds of
considerations or should it be left to the technical code
that is applied to buildings which is contained in the
International Code?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

| would agree that there is a need for an
enhancement in the information that is provided or the
rationale given, in terms of a grant of planning
permission because the technical codes would apply
at the permitting stage, so, planning permission would
have already been granted.

In the technical codes, you address life safety
issues. They address minimum standards to protect
the public health and safety but they do not address
the issue as to whether or not a particular type of
development is appropriate; and what are the potential
social economic impacts of that development or even

Cayman Islands Legislative Assembly



PAC Verbatim — Fighting Corruption

Wednesday, 20 March 2018 13

the impact on the traffic standards, et cetera, building
codes would not address those areas.

The Chairman: Do you believe that that kind of
approval should be handled separately from your
department which would be left then, fo concentrate
on the technical requirements and the building code?
The reason being is that | see a conflict or, at the very
minimum, you being put in a difficult position where
something may be approved but does not meet the
Law under which you are administered.

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

i would suggest sir, that to ensure that does
not happen, ! think that is why it is critical that the
process is fully integrated. One of the functions of my
role as the Director of Planning in advising the board is
to flag issues such as this. So, to ensure that the
board is fully informed that, although they may look at
a particular development for instance—and just one
that went through the process a bit is the definition of a
duplex—the board may take a particular stance that
the Law may provide them some level of discretion to
determine that a project fits within a particular
category. But, as the Director of Planning, my staff and
| are there to provide the necessary advice fo
fundamentally say to the board where they do have
discretion and where they do not; and to ensure that
we do not have a situation where something is granted
permission on a particular use type, only to get to
permitting stage, to then, as a department, for us to
say, [ am sony, but yes, | appreciate that you have
been granfed this permission; however, you do not
meet these technical standards. And so, we ensure
that we deliver a fully integrated process to be sure
that that level of inconsistency is minimised or does
not oceur.

The Chairman: Mr. Austin.

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman
though you. '

Certainly, | want to thank you for the
comprehensive questions, as it relates to the anti-
corruption condrols. Forgive me if this question has
been asked before, and if it has, perhaps you can
identify that to me.
lLooking at paragraphs 96 and 97 of the report which
can be found on page 35; it states that “Since 2007,
the Department of Planning has adopted a
comprehensive procedures manual that outlines
the entire planning process. It defines the core
processes for planning permission and it provides
an overview of the department’s structure,
functions and responsibilities.”

Paragraph 97 states: “All employees are
required to complete a notice of interest each year

bR
.

My first question, Mr. Chairman, through you,
is: Does this requirement also extend io the CPA
board members on an annual basis?

Mr. Haroon Pandohie, Director, Department of
Planning: Thank you, Mr. Chairman.

On an annual basis, through my role as the
Executive Secretary to the Central Planning Authority
and the other boards, | work with them to ensure that
these register of interests are provided to us. They
were provided last year and we are in the process of
updating them for this year, but there is no legal
requirement that they do so.

Mr. Austin O. Harris Jr.: Thank you. Mr. Chairman,
and through you: a follow-up. ,

Paragraph 98 states in the second line: ®, . .
the Department of Planning relies on self-
declaration by employees of any conflict of
interest prior to working on a planning application.
We found no evidence that conflict of interest
forms were being checked before work is assigned
to staff. This creates a risk thaf employees may be
processing planning applications in which- they
have a conflict of interest. As at June 2018, ten of
34 (29 per cent) staff notices of interest for 2017
had not been completed. This creates further risk
as notice of .interest forms are not being
completed in a timely manner.”

My question, through you, Mr. Chairman, is:
What assurances can you provide to this Committee
and this country, that those persons, both processing
and approving plans, do so with the highest levels of
integrity? '

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman, first of all, in
relation to that, | thank the member for the question.

We have noted the recommendation and have
improved, ensuring that we get full compliance from all
staff members for their notice of interest forms and we
are in the process of updating those for this year.

As it relates to ensuring that all necessary
standards are met, as an organisation, we strive to
ensure that we have sufficient separation of duties in
terms of assignment of work. -So, staff are assighed
work in which they are processed. How the system is
set up, they are not permitted to select what projects
they are assigned to work on. That occurs whether it is
an application for planning permission, a plan review
to undertake, as well as an inspection.

We also ensure that we have certain checks
and balances; for instance, on the inspection side, we
do not have project specific inspectors. So, it is a
rolling process, in terms of who is assigned to a
project,

Again, we strive to ensure that all of our staff
personnel are trained to the same level and standard
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to where it is not a situation of one particular inspector
showing up on a particular job site all the time.

We also include other inspection mechanisms;
for instance, prior to achieving a Certificate of
Occupancy, the various inspectors will go out and do
various disciplines for the inspections. But, as a final
check and balance, there is a requirement that a
planner, who is separate from that inspection process,
goes out to verify that the building has been built in
accordance with the approved drawings; that sign off
is required, as well as with larger projects.

Outside agencies are also required to provide
inspections, whether it is the Cayman Islands Fire
Service, Water Authority or NRA [National Roads
Authority], to the particular area of construction prior to
a Certificate of Occupancy being issued. That
Certificate of Occupancy is finally approved by either,
me or the deputy director, again, outside of the
inspection process, so that, along the way we do not
have a situation where an individual could potentially
conduct a technical review and be fully responsible for
signing off on a project.

[Pause]

Hon. Bernie A. Bush: Through you, Mr. Chairman.

Do you have knowledge of any members of
the Planning Department staff having permission from
any of the deputies, yourself, or those above you, to
operate construction related business?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

No sir. Inherently because of the inherent
conflict perceived or otherwise, permission would not
be granted for such an operation to occur.

Hon. Bernie A. Bush: Thank you.

Mr. Christopher S. Saunders: Through you, Mr.
Chairman, and | want to thank the witness. Thus far,
he has been quite informative, in terms of his
testimony today.

With regards to the land for public purpose,
what is the concept surrounding that whole process?
More importantly, how is it and what is the process in
which a developer can reclaim or buy back the
property previously set aside?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

Under the Development Planning Regulations,
lands for public purpose, the Central Planning
Authority, in considering a subdivision of [and, can ask
for up to five per cent of the total area of that
subdivision to be set aside. That land is set aside,
either for active or passive recreational purposes for

those residents within the development to which it
applies; it is not open to the general public per se. It
would be persons within the development, as | said,
for active and passive recreational uses.

One of the areas, Mr. Chairman, if | may be
allowed to elaborate a little bit, is that we are looking
at, as a part of the development plan and review
process, making sure that the LPP lands are actually
put to a full proper use. As it stands right now, it only
has to be allocated, but there is no legal requirement
that any further enhancement of that property be done
to actually make it viable for active or passive
recreation. We have identified that it is an area which
needs to be addressed; because as a country and as
our development pattern becomes denser, we believe
it is going to be critically important that those areas are
actively developed. In doing so, persons will have
access fo sufficient open space and recreational
spaces.

Mr. Christopher S. Saunders: Thank you very much
for that, which now goes to my second guestion of
active and passive use.

Now, there is a particular development in my
constituency, where the NRA has actually taken a
portion, | understand, for basically use of a future road
and it is one of the best pieces of property that would
be used for a park. Now, under what authority, if the
NRA needs something for roads, is that not something
which should have been sorted out and not the LPP
taken for that?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

| am not familiar with the exact situation.
However, prior to a recent amendment to the Law,
lands for public purpose designation were allowed to
be used for designating future road corridors. Again, in
revisiting the legislation, it was determined that
perhaps that was not the best use of lands for public
purpose and that there was another mechanism to
achieve that. That was removed from the list of
potential uses for the property for LPP lands. So, that
may have been an older subdivision in which at the
time, they were allowed to use a LPP designation as a
potential future road corridor but again, that is
something that would not be permitted today.

Mr. Christopher S. Saunders: So, if the land is
designated for future corridor and it has not been
used, with the change in the Law, in essence, could
the residents of that area go and use the property?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

If | fully understand the question, the planning
permission that would have been in place at the time
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would still stand. If it was designated as a LPP for the
purpose of a future road corridor, it could be utilised
for that, obviously, subject fo the acquisition process
for it. However, going forward, that designation would
not be used for LPP fands.

Mr. Christopher S§. Saunders: Well, | can tell you
which one it is to save any vagueness; it is little
Savannah Gardens which is still a fairly new sub-
division,

Now, the LPP that is designated inside there,
which would have made a really good park for those
residents, for whatever reason, it appears that
because it is the LPP next door to another subdivision,
there is this belief about joining all of these roads and
the whole nine yards. At the end of the day, the people
of that community are without a park and it is a
residential area with over 100 homes and no park. In
essence, the only use for the LPPs now, would be for
increased traffic through it, which would disrupt a
peaceful residential community having more traffic
coming from a neighbouring sub-division. The
question then is: What will the residents have to do to
get their LPP back so they can have a park in that
area? '

Mr. Haroon Pandohie, Director, Departmeni of
Planning: Through you, Mr. Chairman.

The residents of the area can apply to modify
planning permission to remove the designation of that
area as a road reserve. The designation would have
been solely for planning purposes, as-you alluded to.
Previously, it was used to ensure connectivity between
subdivisions and ensuring that [and was set aside for
future roads, but we have other processes such as the
Boundary Planning process, as well as designating
actual future road corridors as a part of the
development plan. in our view, that better addresses
the needs for a future road infrastructure, without
encumbering or using the lands for public purpose
process. As you rightly said, that really should be used
to enhance individual subdivisions and to provide the
residents of those subdivisions with adequate
recreational spaces.

Mr. Christopher S. Saunders: Do they send the letter
to you? | guarantee you are getling that letter next
week. Is it to be addressed fo you or fo the Central
Planning Authority?

Mr. Haroon Pandchie, Director, Department of
Planning: Through you, Mr. Chairman.

Yes sir, the letter would be sent to me, as
Director of Planning, and 1 can then subsequently
raise it with the Central Planning Authority.

Mr. Christopher S. Saunders: Okay.

The next issue that again goes fowards
development is the issue of street lights and speed
bumps, like basic stuff within a general sub-division.

Now, | have large sub-divisions in my area
and a lot of those roads are still in the developers’
names therefore the roads are private roads. From
that standpoint, the residents in those areas require
some level of lighting to go in, as part of the
infrastructure, and as part of their safety, security, et
cetera. The guestion then is: Is there a minimum
amount of lighting/streetlights that are supposed to go
into each of those subdivisions? What happens is that,
the people bought their houses and the minute they
turned it info their home, they began to look at things
that they were not looking at before. They just wanted
to get their houses first, and after they got it, they are
like, Wait a minute, where are the speedbumps?
Where is the lighting? They then, basically turned to
the Government for assistance, in that regard. |
believe at this point, there are certain basic
requirements or basic needs that should be met in
those overall developments and not for it to become a
problem for government after they move in.

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

A recent amendment that was done fo the
regulations introduced an infrastructure fee per
subdivision lots. We are seeking to address that
fundamental issue. In that, the planning process
governs the creation of the subdivisions in that
process, but then, it was ensuring that there was a
funding mechanism to collect. some level of funding,
that, as you said, sir, would go towards such things as
street lighting, as well as traffic calming measures, et
cetera.

A fee of $100 per lot was introduced under the
infrastructure provisions to be able to then be
transferred to the National Roads Authority {NRA) to
facilitate its individual programme as to providing
street lights. With that, i would say there is currently no
process within the planning process that dictates the
provision of streetlights and where they go and those
particular standards.

Speaking eariier, in terms of the need fo
enhance their standards, | would suggest that the area
needs to be addressed as a part of this overall
development plan review process. In doing so, we
would have in place, documented standards and
persons would have some level of assurance as to
what type of infrastructure would be provided.
Thereafter, we could use that to ensure that we have
adequate funding mechanisms in place to provide that
level of infrasfructure.

As our urban patterns change in developing,
we have become more densely popufated and
fundamentally sophisticated in our development
pattern. There's going to be fundamental things that
previously did not have a certain level of discretion fo it
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and because it goes to quality of life, | think
consumers will expect it to be provided. So, | think we
need to be proactive in ensuring that we have
measures in place to address those needs.

Mr. Christopher S. Saunders: Can you just confirm
for me that those funds collected for infrastructure
needs were transferred to the NRA?

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

The Law provides for the Minister, with the
responsibility for Finance, to be able to allocate the
infrastructure proceeds. The latest information | have
is that those funds were to go to the National Roads
Authority. Perhaps | could be allowed the opportunity
to confirm and provide that to you in writing.

Mr. Christopher S. Saunders: Fair enough. | am just
putting them on notice, if they are listening, that | am
coming for some street lights and some speedbumps.

The Chairman: This is what happens when you want
to have Finance Committee every two years you see.
Are there any other questions?

Mr. Christopher S. Saunders: Just thanks again t¢’

the Director.

One final question from me, sir in your
opinion, obviously as the person on the ground; is
there any law or legislation we can change or
implement that would actually make your job or your

life easier? For the reason that, as it stands, there is a

perception that only certain people are actually
prosecuted by the Planning Department and the big
fishes keep getting away. The whole idea behind this
report in dealing with corruption is that people need to
have some level of confidence, that the law is being
applied equally across the board. It also creates a
situation as though the smaller homeowners are
subject to one rule and the bigger guys have
something else. Like | said, this is for you to do your
job and ultimately, this is the area in which those
things are dealt with in this Legislative Assembly.

s there anything that we can change,
implement or do, that would make your job easier and,
in essence, make the process more effective?

Thank you.

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

| thank the Member for the question and the
opportunity to provide that specific feedback.

| would say, sir, | think, it is critical, because,
in looking at the regulations and the Law holistically,
we are able to better define the standards by which
everyone will be held accountable. This is to ensure

that there is consistency across the board and it is
clear to everyone what constitutes a breach of
planning permission. So, there is not a level of
discretion or ambiguity, in terms of what that breach is;
but by clearly defining the standards, we can ensure
that there is consistency across the board and that
everyone is held to the same standards. This would
then ensure that the enforcement process is clear to
all concerned.

Mr. Christopher 8. Saunders: Mr. Chairman, again, |
want to thank the Director publicly. He is one of the
very few heads of departments that, if someone
comes to me with an issue, he actually takes calls and
returns calls. He is a consummate professional and |
want to say a great representative to your Department
and your Ministry and | thank you on behalf of my
constituents for the work that you have done and
continues to do.
Thank you.

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman.

| thank the Member and the other Members of
the Committee for those kind words.

The Chairman: Thank you, Mr. Pandohie.

You can duck this question if you want
because it is not intended to be a political question but
it is a question that has eaten away at me for a long
time. Do you think that we have progressed beyond
the need for a CPA and that planning approvals
should just be left to the technical people and the
competence in your department?

Mr. Christopher S. Saunders: Don’t answer that.
Don't answer that.

[Laughter]

The Chairman: In all seriousness, thank you very
much for your time. We appreciate your frankness and
your answers, sir. Thank you, it is refreshing.

Mr. Haroon Pandohie, Director, Department of
Planning: Through you, Mr. Chairman, thank you and
to all the other members of the Committee, as well as
the staff of the Auditor General for the great work that
they do.

The Chairman: We will take a break and will be back
at 1:30 pm, when we will be seeing Mr. Alan Jones,
the Chief Officer for the Ministry of Commerce,
Planning and Infrastructure. And at 3:30 pm, we have
Mrs. Rosie Whittaker-Myles, the Chairperson, for the
Commission for Standards in Public Life Board.
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Proceedings suspended at 11:31 am
Proceedings resumed at 1:44 pm

The Chairman: Good afternoon.

Let the record show that we have a guorum.

if | could ask Mr. Chris fo bring in Mr. Jones,
the withess, please.

[Pause]

MINISTRY OF COMMERCE, PLANNING
AND INFRASTRUCTURE

ADMINISTRATION OF OATH
OR AFFIRMATION

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: | swear by
Almighty God that the evidence | shall give to this
honourable Legislative Assembly, shall be the truth,
the whole truth, and nothing but the truth.

[Pause]

The Chairman: Good afternoon, Mr. Jones.

You know the drill. The first question you are
asked, just give your name and title for the record,
please.

You were invited here this afternoon because
we are continuing the hearing on “Fighting Corruption
in the Cayman Islands” of the Auditor General’s report,
November 2018. We have a few questions for you,
mostly, concerning the Central Planning Authonty and
the things encountered there.

As you would be aware, we had the Director in
this morning and some of the questions we asked him,
he asked that we ask you instead. So, let me start off
the questions by doing a follow-up.

The first question we have concerns the
Public Authorities Law (PAL). Does the Ministry
believe that the Public Authorities Law applies to the
Central Planning Authority?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Good
afternoon, sir, and good afternoon members.

"Alan Jones, Chief Officer, Ministry of
Commerce, Planhing and Infrastructure.

Mr. Chairman, in answering your question, |
actually sought legal opinion on this very point from
the Attorney General's Chambers and the advice was
quite clear that the PAL did not cover the Central
Planning Authority.

The Chairman: Can you explain that to us? Is it
because, it has the name “Authority” on it and is not
working as a “Board of Directors”, so o speak?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Yes, Mr.
Chairman.

| am prepared to waive the privilege on that
advice to provide it to you for your information
because it is quite informative.

In essence, the advice was that many of the
facets of the normal authority, such as, having a
purchase agreement with government, having their
own accounis, et cetera, are not met. Therefore, the
CPA does not meet the criteria fo be a body covered
by PAL, as would be the case with a normal board.

The Chairman: The obvious follow-up question is: Are
there are certain provisions in the Law that relates to
how the board conducts its business, minutes,
transparency, integrity and certain anti-corruption
measures? Are any of those being applied to the
Central Planning Authority?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Just for
clarity sir, are you saying that those provisions
included within PAL . . . .

[Inaudible interjection]

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure:
Unfortunately, | cannot give you an exhaustive list, but
generally speaking, wherever possible, yes, we try to
apply those. There are obviously some areas where
we can't, for example, on the salary issues and all of
those personal matters. However, wherever possible,
we try to do that, whether it is in relation to register of
[nterests which | know is a hot topic, and fraud policy.

The Chairman: When it comes to the composition,
can you give us a breakdown on how someone is
appointed to be a member of the Central Planning
Authority? :

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Yes, sir.

The positions are normally for a penod of
three years. The current term expires on the 31° t July
this year, just far your information.

When the term is coming to an end, me and
my officers will speak to the Minister, advise him/her of
the current membership and ask if he/she wishes to
consider taking to Cabinet, for their decision, some
changes fo that board, in terms of pufting names
forward. The names are essentially chosen in the final
event by the Minister and by Cabinet, but officers will
engage, perhaps make some suggestion in taking
general advice from the Director of Planning.

The Chairman: Is there any exercise, in terms of the
competencies that would be good to have on board
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members; whether they are involved in the industry, or
whether there is perceived, if not, real conflicts of
interest in terms of their individual occupations; and
whether they can or cannot have opportunities of
benefit? Are those kinds of things considered before?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: They are
considered, sir.

| am aware, and we are all aware this has
been a topic that has been discussed at this
Committee previously. The Ministry went away,
listening to the comments of the Auditor General's
report, yourself and the Committee at that time, in
relation to us heing vigilant and continuing to carefully
select, as best as we could, a balanced authority
representation.

We are aware that there were some concerns,
that there were too many people from the construction
industry and related fields and that therefore, there
could be, in certain quarters, a perception of possible
conflict. However, | recall that the Chairman of the
CPA coming to the Committee and speaking to this
point himself. The Chairman quite eloquently put
forward the point that because Cayman is so small, it
is difficult to get enough people with sufficient
knowledge of the matters which they are decided on;
that is, development, without getting into an area of
some perceived conflict. However, we do continue to
try to balance that as much as possible, but to be
frank, it is difficult, having regard to Cayman being so
small and the industry being quite large, relative to the
size of the Cayman Islands. :

The Chairman: In your opinion, is it necessary to
have people on the board who are directly related or
involved in the construction industry from a
competence point of view? Is that not more a
requirement of the department of planning itself, where
the competencies should be?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: It is
debatable sir; | think a subjective opinion.

My personal view is that it is probably both.
Clearly, the Planning Department needs to have
expertise, and it does. However, when you get a
technocrat in, trying to brief people on a particular
project, it helps if those people who are being briefed
understand the basics of what the technocrat is telling
them. So, there are significant benefits to that, whether
it is in relation to design, or in relation to whether
something is going to look aesthetically pleasing or
not. So, we can obviously debate how many people on
the CPA need to have that technical ability.

[, personally, feel that there is a need for
representation to some degree, yes.

The Chairman: The last time | observed the CPA, |
think it is fair to say that the majority, if not two-thirds,
of the board, seemed to be people who are directly
involved with the industry and not a lot of lay people.
In fact, | do not recall seeing anyone there with legal or
planning qualifications, other than being involved in
the industry themselves. Is there any likelihood that
this is likely to change in the near future? You said you
have appointments coming up this year.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Yes sir,
and in that regard, this conversation is quite fortuitous
in relation to the timing of the new board appointment.
Obviously, following this session, | will speak to the
Minister about it and relay yours and the Committee's
views. We will also try to ensure that there is some
balance.,

It is an interesting point that you make about
the legal qualifications. The same question comes up
in relation to many of our boards and in this case, an
authority, but it is effectively operating like a board.
One problem with that is trying to get people with legal
qualifications or lawyers, to give up their time to come,
in that, they are giving up a lot of potential income.
The other thing is that, they may sit there for the whole
meeting for a five minute comment on a legal matter
and then that is it. So, it is a question of efficiencies,
but | do take your point and it is something we have to
discuss.

Certainly, the question of whether or not we
could get more “lay people” is something | think worthy
of discussion and will be discussed with the Minister.

The Chairman: For a decade, | have been suggesting
to various governments that we use time to change
the way we solicit board members. Instead of it just
being a political process, where you get appointed to a
board because you are a supporter of whatever
current government is in, we go to some kind of
system where we actually put an ad in the paper
seeking people to sit on boards and | believe we did it
for the —

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: OfReg.

The Chairman: The Utility Regulation and
Competition Office (OfReg) is even better because
OfReg has specific provisions in the law that requires
people to be vetted by a special committee of that,
right? However, in a more general way, | believe the
Government did it for the reduction in the Sentencing
Law, where you get a Conditional Release Board for
the Conditional Release Law. They were, also
shocked at the number of people. This is because
there seems to be a whole pile of Caymanians,
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between the ages of 25 and 40 that get no opportunity
to offer civic service through board appoiniments, for
the reason it seems that boards have been made up of
the same people here for the [ast 20 years.

When | talk to these young Caymanian
professionals who would love the opportunity to sit on
a board, they have no way of putting their names
forward, whereas, if we change the system and
instead of relying on political appointments only, there
would be people who actually wanted to do it and
believe they can contribute. So, I would invite you to
fook at that when you come to your appointments this
year, listing the competencies and the compensation,
although minimal as it may be. Most of these people
are not going to be doing it for the compensation; they
are going to be doing it because they believe they
have an opportunity to do some civic duties and to
contribute to the governance of the country.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Yes and
just a quick comment on that. | am glad that you
highlighted how well OfReg was put together because

that was put together under my Ministry and my .

supervision; so thank you for that comment.

The Chairman: Well then, sir, you cannot escape
now, so you need to do it. We are in fact, doing the.

development plan again, so that should lead to
substantial changes to the Development of Planning
Law under which the Planning Authority Board is
established, therefore, we can make the necessary
changes there as well.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: | think you
are being a little optimistic there, sir.

[Laughter]

Mr. Alan Jones, Chief Officer, WMinistry of
Commerce, Planning and Infrastructure: | do take
the point though, and | think the fact that we
approached it in that fashion with OfReg, this was
obviously a new body and new legislation completely.
So, there was no baggage in relation to existing
legislation.

There will always be a political element to this
because even in OfReg’s case, the nominations were
approved by Cabinet; so they, ultimately, must have
the final say. However, | do agree with you from a
personal perspective, that generally speaking, in
relation to the sort of bodies, it is nice to advertise and
to get some younger people. You are correct; there
are a lot of young Caymanian professionals who want
to get involved. Whether it is appropriate for all the
CPA is really a policy matter, so | do not really wish to
talk to that It would be a decision by Cabinet and by
the Minister, but in principle, | would agree with you.

The only thing | would say in relation to the
CPA is that, if you list the requirements, you might end
up with a list of requirements related to the
construction industry. We might be going around a
little bit in circle but | do take your point.

The Chairman: We have the Builders Law
amendments coming up in the next Sitting of the
House to deal with some of that.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: That's
right sir.

The Chairman: | am not very optimistic about the
changes being made. Nevertheless, some of the
things highlighted in the Auditor General's Report
were: How are you holding the Department of
Planning in compliance? What kind of reports do you
request from the Department of Planning, in terms of it
complying with government's anti-fraud policies and
other procedures that have been introduced as part of
the anti-corruption campaign?

‘Mr. Alan Jones, Chief Officer, Ministry of

Commerce, Planning and Infrastructure: The
relationship between the Ministry and the Department

" are multilevel, | have a Liaison Officer who meefs bi-

weekly with the Director of Planning to get feedback
on ali of these issues, as well as operational and he or
she will feed those back to me. | also have regular
meetings with the Director of Planning, both in his role
as the Director of Planning and as Executive Secretary
to the CPA. | obviously rely on him, whom | would
regard as the primary oversight of the CPA to report .
anything to me that he is identifying as being
untoward, not in proper compliance with proper ethics
and anti-fraud policy.

Since the report came out in November last
year, | know the Director of Planning spent a
considerable amount of time changing policies and
processes. This was to ensure that some of the gaps
identified by the Auditor General have been closed;
particularly, in the confiicts of interest area, in refation
to the department when they are dealing with
applications.

The Chairman: This morning, the Director of Planning
gave evidence that, if a sitting member of the Central
Planning Authority was not in compliance with the
register of interests and did not declare an interest at a
particular time, then he had no way of holding them
accountable. s this something that the Ministry is
looking at? If you found out that a member of the
board did not file a register of interest, was not
updated and did not declare any interests, are there
any consequences for that board member? Are there
likely to be other appointments revoked?
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Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Yes, sir.

First of all, the Director of Planning was quite
correct in what he said. There is a clear understanding
between the Director of Planning and [, that | and the
Ministry want, need and expect all members of the
Development and Control Board and the CPA to sign
register of interests’ forms. | believe he confirmed this
morning, something which | already knew, that they
had done for 2018; | think, he is just finalised it for
2019.

By way of an example, there are no real teeth
to this other than rescinding the appointment,
ultimately. There was one case maybe two years
ago—| am guessing, the time is not really relevant—
where a member of one of those bodies was not
happy and basically refused to sign a register of
interests form. At that juncture, myself and the Director
of Planning had a frank conversation. | let it be known
to him that he needed to meet with the person
concerned and effectively say to them that if they did
not sign the form we would have to reconsider their
position on the board. Obviously, that is not my
decision; that would be for the Minister and Cabinet to
decide but acting as the Minister's representative in
that scenario, the point being, we expect 100 per cent
compliance. Personally, | do not wish to see anybody
on the CPA or the Development Control Board who
has not declared a register of interests.

The Chairman: Do you have a question, Mr. Austin?

‘Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman,
and through you: | certainly want to welcome and
‘thank the Chief Officer for attending these hearings.
As always, it is very informative and in my short two
year tenure, all of my conversations with chief officers
have been very fulfilling and | am sure today will be no
different.

- | only have one or two questions, depending
on the answer that is received. | want to refer directly
to the Auditor General's Report, November 2018:
“Fighting Corruption in the Cayman Islands”.
Specifically, | will be pointing to page 25 paragraphs
59 and 60.

Paragraph 59 states: “In May 2017, The
Cayman Islands Government issued an Anti-Fraud
Policy to facilitate the development of controls
that aid in the detection and prevention of fraud
against the Government. The policy establishes
new procedures that aid in the prevention,
detection, and investigation of fraud and related
offences.” It goes on to list 11 different ways in which
that is sought to be achieved through the Anti-Fraud
Policy.

Paragraph 60, in the first few lines, goes on to
state that: “However, it is not clear if the fraud risk

management framework has been embedded
across the Cayman Islands Government. For
example, the Ministry of Commerce Planning and
Infrastructure and the Department of Planning did
not have evidence that such a framework was in
place.”

Through you, Mr. Chairman: Can the Chief
Officer inform this Committee what, if any progress
has been made to implementing the Anti-Fraud
Policy?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Through
you, Mr. Chairman, to the Member. Thank you for the
question, sir.

At that point in time when the report was
written, | would agree that that is a correct statement,
in relation to both my Ministry and my perception from
what | knew of government in general. Following that
report, the Deputy Governor, through the relevant
ministries, arranged for Anti-Fraud training for every
employee. | don’t know exactly off of the top of my
head, but it was effectively 100 per cent attendance at
that Anti-Fraud Policy training.

In terms of sensitisation, which | think is an
important part here, of teaching staff what is and what
is not acceptable, what is needed to be looked for in
terms of risks, | think that message was certainly
delivered as a part of that framework of training that
the Deputy Governor had arranged.

This morning, | believe the Director of
Planning spoke of the fact that he had introduced
many of those components of the Anti-Fraud Policy.
Whether it meets the definition of a framework or not,
is really a question of your definition of “framework”.
What | would say is that, the message that comes
from the Anti-Fraud Policy is certainly well embedded
in my Ministry and my Department. In fact, just by way
of information, | would say that the Anti-Fraud Policy
itself was drafted by my CFO [Chief Financial Officer]
and the CFO from the then Ministry of Home Affairs.
So, we were integrally involved in it and in fact, we are
driving it.

The Chairman: One of the things the Director of
Planning said was that, he expects hoard members
who get the agenda beforehand—because it is
published anyways—to declare their conflicts. | think
he said he was ftrying to get it done during the rollcall
of members.

When | recently had the privilege of attending
a mock hearing, | observed that the chairperson of that
meeting said that: “If anybody has any conflicts,
please declare them now, publicly.” | think if such a
policy was put in place; particularly with the Central
Planning Authority, for members to publicly declare
their interests, it would give the public a lot of
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confidence in overcoming the perception that there are
a lot of opportunities for corruptive acts to take place.
it should not be a very difficult thing for the Ministry to
implement in supporting the director with some sort of
directive, if you were so minded. | think it wouid go a
long way to alleviate what may be a misconception as
certainly, it is a popular perception in the eyes of the
public. So, | invite you fo give that some consideration.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Could |
just say sir, 1 agree to take that on board. It would
seem sensible. | must confess that | dont know
specifically how CPA deals with that at the moment.
Very much like yourself, | was interested in what the
Director of Planning had to say this morning on that. |
will certainly speak fo him about that and ask him to
put that suggestion forward.

One thing | would just clarify though is that,
the Law does say that the CPA manages their
proceedings; | think that is almost quoted word for
word. S0, we can request and suggest but we cannot
direct.

The Chairman: [ would suggest that that Law is only

related to how they take minutes, et cetera. It is not
related to procedures that affect the opportunity for
conflicts.” | think that there are other pieces of
legislation that require boards to manage that more
appropriately and in some kind of structure in an
orderly way, as opposed fo just ... Itis one of the
phrases that exist commonly in law that we need to
eliminate.

Mr. Atan .Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: No sir, |
am not disagreeing with you. | am just pointing it out
for further. information of the Committee, sir.

The Chairman: It is appreciated.

Mr. Christopher S. Saunders: Thank you, Mr.
Chairman, and through you fo the witness: Firstly, |
have to concur with my colleague for Prospect, in that,
since elected, | must admit that | have found Mr. Jones
very easy to work with and he is very forthcoming. So
far today, he has been on the same path.

| just want to highlight one section here from
the Development and Planning Law (2017 Revision). |
will just read it for the ease of Members present. [t
says: “The Authority, the Board, the Department of
Planning, the Director or an employee of the
Department of Planning shall not be liable in
damages for anything done or omitted in the
discharge or purported discharge of their
respective duties or functions under this Law
unless it is shown that the act or omission was in
bad faith.”

One of the things that the Standard and Public
Life Law tries fo manage is the conflict or perceived
conflict. The Law is actually quite detailed with regards
to some of the information that should be turned over
to the Commissioner for the Standard and Public Life.
We believe that even if members on the board do not
want their information to be made public, at a
minimum, the Ministers or Cabinet should have the
necessary information to see if members of the board
have conflicts.

One of the things that the Law also addresses
is the income derived from some of these businesses.
| said it is something that we should operate with,
because, for example, if prior to someone's
appointment to the Planning Board, their construction
related business makes $500,000 per year, whereas,
previous years, they made $200,000, $300,000 or
$400,000, then, while sitling on the Planning Board,
their income suddenly increased fo $2 million, $3
million, $4 milion or $5 million. From the public’s
standpoint, it is important that even if this information
is not in the public’'s domain, the Ministry, the Minister
and if needs be, the Cabinet, should at least have the
information.. What we do not want is people using
these appointments to get rich.

It is not a coincidence that this report actually
looked at the Planning Department. This is one area
that has .the most perceived conflicts and the
possibility of where something can go sideways. What
is being done to manage those conflicts where just
about everybody sitting on the board is conflicted?

Mr. Alan Jones, Chief Officer, Ministry of .
Commerce, Planning and Infrastructure: Through
you, Mr. Chairman, and thank you fo the Member for
the question.

That one is a little tricky. In relation fo the
increase in incomes, obviously, that would be a
subjective thing. It would be something that would
have to almost be reported up through the chain, to
myself and the Minister, almost second hand, in some
ways. To say, "“Well, something doesn’t seem quite
right here.” but there will be no science involved in
that, it would be a subjective opinion.

In relation to Cabinet, the Cabinet does see
the biographies of prospective appointees. There has -
heen some discussion between myself and the
Director of Planning about puiting those biographies
on the Department's website. In doing so, the public
will at least know who is who. In Cayman most people
tend to know who is involved anyway but for the sake
of full disclosure and transparency, that is something |
think we will consider,

fn terms of this other “information”, it is a tricky
one. | believe it is something that we just have to
ensure that the process is at the CPA and that the
Planning Department is robust enough and have
sufficient checks and balances in place. This will
ensure that effectively, one person cannoft make a
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decision; and then to monitor these decisions and
identify if anything is untoward. As | said previously, if
the Director of Planning or anybody else for that
matter reported something to me in that regard, we
would take that very seriously and do further due
diligence.

Mr. Christopher S. Saunders: | just want to read
section 12 of the Standards in Public Life Law, 2014
that we are still waiting to come in effect. It says: “In
making a declaration required under section 11(1),
a person in public life shall include, in relation to
himself and any connected person, details relating
to -

(a) shareholding and directorships held in any
company or other corporate body;

(b) any contract made with any public entity;

(c) any company, partnership or association
in which money is invested,;

(d) any trust;

(e) any land, whether beneficial or otherwise;

(f) any investment fund in which an interest is
held;

(g) any peolitical, trade, professional, fraternal
or charitable association or organisation,
registered or unregistered to which there is
a connection;

(h) sources of income other than a salary or
money from other perquisites of office;

(i) other substantial interest whether of a
pecuniary nature or not, which raise or
may appear to raise material conflict of
interest;

(i) any loan, secured or non-secured, other

" than-from any institution regulated under
“regulatory laws” as defined by section 2
of the Monetary Authority Law(2013); and

(k) such other details as Cabinet may
prescribe in regulations.

The thing about it is; | do understand the
reservation of members appointed to these bodies
giving out this much information. | could understand
not wanting it in the public's domain, but seeing the
information at Cabinet and now the changes to the
Freedom of Information (FOI) Law with the Minister,
some things are actually exempted. However, these
are the kind of transactions that cannot be checked by
the Auditor General and we must have some level of
oversight to the board members. In this case, Cabinet
puts them there and there is a certain responsibility
from Cabinet to do so.

The question is: what is the Ministry doing? In
essence, this Law should have come in effect. So, we
should have at least had some template or some idea
in terms of how we were going to implement this Law.
The question in all of that is: where does the protection

of the public's interest come in? | mean we cannot
have people sitting on boards that are in an industry
and determining what is going on in the same industry.

| think a previous Auditor General's report
even raised the very issue of the chairperson being
one of the largest sellers of construction equipment. |
mean at what point does someone doing
something/transaction, not go through that business.

| know it is difficult to monitor. Yes, we know in
Cayman that everybody knows everybody. It is exactly
because everybody knows everybody, why we are
actually having this hearing today. What steps or
possible steps do you think the Ministry should be
taking to ensure that the public is safeguarded in that
regard?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Through
you, Mr. Chairman.

Two comments to start with: you mentioned
the Chairman of CPA, sir—just because this is for
public record, the Chairman did come down at one of
the sittings of PAC and explained his personal
circumstances. |-remember his statement that he was
actually appointed to be Chairman of CPA because he
was an Architect. The fact that he owned a hardware
store was coincidental. Just for the record, | know he
did say that and to be fair to him—

The Chairman: He also said that he doesn't know
what | was concerned about because everybody else
was doing the same thing.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: My second
point, on a general level, notwithstanding the fact that
Standards in Public Life has not come into effect yet—
which is a policy decision, so | cannot really talk to
that—the Deputy Governor has issued edict to chief
officers that they should have their staff within
Government signed up. So, for example, all of my staff
in the Ministry each year sign and are expected to sign
register of interest forms. That is not something that
you can actually force on people at the moment
because it is not in law. However, to be fair to the civil
servants most are upfront and playing ball with this
and signing these forms.

In relation to the boards and CPA
Development Control Board, as | mentioned earlier, to
date, we have managed to get all of them to sign
these forms. However, there is no doubt that there are
some people who are uncomfortable, be it on CPA,
Development Control Board, or in similar situations,
who are uncomfortable about declaring all of the
information that you read out there and it is quite a list.
It really does get into quite a lot of personal business.
It is trying to strike this balance between people’s
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privacy, but also having regard fo the fact that there
are no public board and therefore there needs to be
transparency. That balance is going to be a difficult
one to find and it is going to be subjective.

[n relation to what can the Ministry, the
process or the system do to controf this, | actually
think that we are not doing a bad job now. | would
struggle to put my finger onh something specific, other
than the Standards in Public Life Law coming in to
effect, which would obviously help, because it gives us
teeth at that point in time.

i would struggle to come up with a specific
single suggestion that would solve all of the problems
that you have identified. 1 am not saying that there are
not concerns but the very nature of the process, and
the way that you are asking people to serve on these
boards, if we are not careful, we will make it so
exhaustive of a fist that people won't wish to do it. We
struggle enough at the moment fo find good quality
people to spend their time and effort to sit on these
- boards. Often—which | am sure most people here
would know at some peint in time—these meetings
can go on for hours and hours and hours; and if you
are in workforce somewhere else, it is quite a sacrifice
that people are making. So, we do have to get that
balance. Nevertheless, we are remaining vigilant,
certainly in terms of the CPA and the developmental
control board. The Director and | speak about this
often and we are both on the same page. We need fo
keep our eyes open, remain vigifant and see if there is
anything we can identify that doesn’t quite seem right,
in terms of, as you said eatlier, increasing income over
what you might normally expect. it is a difficult one to
deal with but | do accept your point.

The Chairman: Mr. Austin,

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman.

t knew 1 had one other question; | just lost my
place as to where it was. Again, sticking with the Anti-
Fraud Policy which to your testimony, whilst in
November 2018 it had not been implemented but
since the report, it has been implemented by the
Ministry.

Page 25, paragraph 61 states that “All new
civil servants are briefed on the policy as part of
employee orientation, which all new employees
are required to attend. However, their attendance
is not currently monitored.”

Notwithstanding the fact that during a new
employee’s orientation, there is a great deal of
information to take in, | wonder whether or not
something as serious as the prevention of corruption
within government is sufficient a topic to be raised only
at orientation. if you can certainly identify to us when
and how often members of the Ministry are required or
offered the opportunity to participate in workshops that
deal with the Anti-Fraud Policy. Also, how does the

Ministry monitor those who participate in these
workshops for fack of a better word, sir?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Through
yotl, Mr. Chairman.

| would agree with the Member's point that
briefing at the time of joining the service when you are
getting bombarded with a lot of information in and of
itself is not sufficient. To add to that, the fact that over
time people forget certain parts of it, notwithstanding
the fact that the Ministry and the eniity continuously
remind people of appropriate behaviour. | would
certainly agree that refresher courses need to be
done, not just in my Ministry but across government.

| have to be honest, | cannot recall the last
time when there was a widespread refresher; it is very
much based on, We did it that one time and we are
now doing it with all new people so everybody has it at
feast once. | will take the Member's comment to heart
and speak fo the Deputy Governor in relation to this
suggesting that maybe across government, we could
arrange for a periodic refresher; whether that is every
year, every two years or.something similar. [ think that
is @ good point sir.

Mr. Austin O. Harris, Jr.: Mr. Chairman, through you.
| thank the member for that response and if | may
provide him some degree of guidance as to whom the
policy identifies as the "owner” of ensuring this fo
happen. ,

Certainly, paragraph 62 which continues on
page 26 states: “The policy states that chief
financial officers are the owners of the policy,
which makes them responsible for checking and, if
necessary, updating the document at least once a
year or within 30 days of any significant
organisational change.”

Again, obviously, not being bold enough to tell
you how fo do your job, perhaps in your discussions in
terms of scheduling workshops and raising awareness
of anti-corruption matters, perhaps it is something that
you could use as guidance and your chief financial
officer may even have a plan of his/her own.

Thank you very much for your tesfimony.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Mr. Chair,
I would just like to interject here for a moment.

Following the report issued by the Audit
Office, the Deputy Governor has requested that an
owner be appointed. Accordingly, he appointed me to
be the owner of the Anti-Fraud Policy for government
which requires that we look at the policy once a year
to do an update. It is actually something that we are in
the process of doing right now. The Accountant
General will own the Anti-Fraud Policy and our
Department will ensure that we keep it updated in
connection with the CFO Representatives.
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Mr. Austin O. Harris, Jr.: Mr. Chairman, through you.
| want to thank the member for that response and
certainly, it builds my confidence that the matter is in
good hands.

The Chairman: Go ahead Mr. Chris.

Mr. Christopher S. Saunders: Just a quick question:
The management of the Local Companies Control
License (LCCL) process; does that go through your
Ministry or is it another Ministry?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: LCCL?

Mr. Christopher S. Saunders: Yeah.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Yes, it
comes through my Ministry.

Mr. Christopher S. Saunders: Okay. Well there have
been a lot of concerns in the public because | think for
around maybe 30 years: (if memory serves me
correctly) we only had about four LCCLs which
covered the two fuel companies, CUC and Cable and
Wireless. For the public's purpose, those are
companies that could not have a majority Caymanian
ownership.

Now, we understand from a presentation last
year, that there are now over 200 LCCLs in effect; |
think it is closer to around 250. We are also frying to
understand what the process for granting LCCLs is.
More importantly, what is the follow-up, follow-through
or check-in process afterwards? Based on some
grants that | have seen, within the last five years, we
should have had around $7 billion worth of investment,
if adding all of those advertisements where
Caymanian participation was being sought for $2
million, $5 million, et cetera. When added, it is a
significant amount of money but we have not seen i,
based on the planning approvals or anything like that. |
am just trying to get a better understanding of that
process.

Thanks.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Through
you, Mr. Chairman.

There are really two parts to the LCCL: the
normal application where people advertise and put a
price for the investment and the advertisement, and
then invite Caymanian participation. The second
version is where applicants can apply to Cabinet to
have the advertising requirement waived.

In relation to the former application (that is, the
normal application), you are probably correct—I am a

little nervous here because | am getting into the area
of policy a little—that people sometimes believe those
investment numbers are inflated to perhaps dissuade
certain Caymanians from getting involved in that area.
That is obviously not something we would wish to
encourage in any way, shape or form. However, |
know there is a perception out there which has been
for 30 years, that that is what happens. All we can do
is our best to ascertain, as best as we can that that
number seems appropriate. So, if somebody is going
to do a small car workshop and they are saying it is
going to be a $10 million investment, then obviously,
something does not quite add-up and DCI would do
their best to identify those areas.

The ondoing monitoring of it is tricky. In all
honesty, | would have to say that is probably not done
to a large extent, in terms of seeing whether or not that
$500 million, whatever it was, in supposedly the
investment actually transpired. | would be honest and
say that that is an area to which we could certainly do
better in.

In relation to the waiver situation, where
people don't have to advertise, then that is obviously a
policy matter. Whilst officers might give a
recommendation, it is essentially a matter for the
Minister and Cabinet to decide what they consider is in
the national interest.

Mr. Christopher S. Saunders: Thank you very much
for that.

Hon. Bernie A. Bush: Mr. Chairman, through you.

Thanks for your honesty on the part that you
all have not followed up on checking whether what
they said was right or not. So, let us get this straight
now: the LCCL applies to your Ministry, so you take it
to Cabinet and Cabinet decides?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Through
you, Mr. Chairman.

No, the Minister will take a Cabinet paper.
This is in relation only to those where they are seeking
a waiver of the need to advertise.

Hon. Bernie A. Bush: Correct. So it goes to Cabinet?

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: That is
correct sir. It is a Cabinet decision.

The Chairman: One of the things that we run into in
the public, in terms of the corruptive opportunities in
Planning, is the way the CPA uses its discretion. The
CPA seems to have unlimited discretion and from
reports in the media and from our observation, it
seems that the discretion is applied differently, to

Cayman Islands Legislative Assembly



PAC Verbatim ~ Fighting Corruption

Wednesday, 20 March 2019 25

different people. For example, set backs on the
waterfront: some people seem to be able to get that 75
foot waived completely, other people seem to get huge
difficulty even on the next door piece of land where
you have the same coastal interference, et cetera.

Are there any plans by the Ministry to change
or somehow better define the opportunities for
discretion by the CPA in planning applications?

Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Mr.
Chairman, in relation to the actual day-to-day
operations of how that applies and the perceptions
that you speak of, | will defer to the Director of
Planning's comments this morning. He is far more an
expert in this area than | am, in terms of the day to day
operations. They do have a wide discretion.

| believe that because of the nature of the
development itself and the fact that no development is
ever the same; they do need to have some discretion
to allow certain variances from the policies. Whether
or not those powers of discretion are too wide, or nof,
is really a policy matter, | think. | think it is really for the
Cabinet to decide. -

My personal view is that there will always be
this view that somebody got something that scmeone
else did not, or have different standards being applied
to them. | think that is not just Planhing, | think that is
just life, and how people deal with things. If they don’t
get what they want, they will always feel that
somebody else got it just because they are who they
are rather than who has a better scheme. | am not
discounting what you are saying and obviously, at the
end of the day, neither of us can really say that it
definitely happens or it does not happen, but there is
this perception.

Nr. Alan Jones,

The Chairman: | can give you instances after
instances of it happening. The opinion of the public is
that, as long as someone has enough money, they
can get anything they want done. in Planning. The
inference is not always necessarily that the person is
paying anybody in the CPA to get the discretion, but
just the fact that they are at that level in society; there
seem to be a huge difference.

| can occupy the rest of the even with a certain
development in Rum Point, including blocking the fire
access, which 1 can promise you right now, is blocked
with cars. If a fire truck needs to get in, they cannot.
Even when people complain, there does not seem to
be the aptitude or the desire to enforce the rules on
these people. Forget the discretions of Planning; the
rules do not seem to apply and that is troubling sir,
very froubling.

| can agree with you that some discretion is
needed but the discretion should be only on certain
circumstances and once the circumstances are the
.same, it should not matter who you are; the discretion
is the same. What seems to be now, is that the

discretion is undefined, and unlimited, and whether
you get it or not is dependent on what you are willing
to ask for and what mood they are in.

Mr. Alan Jones, Chief Officer, WMinistry of
Commerce, Planning and Infrastructure: Yes sir.

| remember the Director of Planning saying
this morning, and he is far more an expert on this than
{ am, in terms of those circumstances where the CPA
does and does not have discretion. They do not have
ultimate discretion to change anything. They are
limited within certain parameters. As { said before,
whether or not it needs fto be tightened, it is
debateable. We can certainly put the case. | am not
saying that the world is fair to everybody in every
circumstance; | mean | just cannot comment on that,

What | would say is that, in relation to planning
applications, obviously, if somebody feels that they
have been unfairly treated then there is the recourse
to the Planning Appeals Tribunal.

To be frank with you, if somebody felt
something really untoward was happening in relation
to how they were being dealt with, then, [, as Chief
Officer, would welcome them contacting me. We
would happily look at something if we felt that there
was reason to do so. Buf ultimately, the CPA does
have, at the present time, the authority under the Law
to use that discretion. )

n answer fo a part of the question at the
beginning, sir, if the Ministry is actively doing anything
to examine changing those, the answer is no, not at
the moment.

[Pause]

Mr. Christopher S, Saunders: Mr. Jones, | just want
to thank you for coming down here today. The
conversation was actually quite frank and welcoming,
to some extent. We are kind of like chief officers who,
under the Law, have a lot of responsibilities, but, at the
same time, some people are scared sometimes. So, |
am glad that you came and took a bold approach. |
appreciate it. | hope other chief offers that come
before the PAC recognises that they can be
straightforward and frank.

The last question to you which is a standard
guestion from me is: is there any law that you think we
can change, amend or fix that you think will make your
life or your Ministry much easier to get things done or
is there something we can do? At the end of the day,
every single government department operates under
some law or regulations at some point. What do you
think it is that we can actually improve that can help
you carry out your functions and responsibilities?

Thanks.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Thank
you, Sir.

Cayman Islands Legislative Assembly




26 Wednesday, 20 March 2019

PAC Verbatim — Fighting Corruption

Through you, Mr. Chairman: By way of an
answer, | will throw out something as was discussed
earlier and | am not going to say whether | am in
favour of it or not, but | would suggest it is something
worthy of consideration and the Chairman touched on
it earlier, in that the PAL does not, at the present time,
affect the CPA. Yes, there are other bits of legislation
that kind of infer things on how the CPA should be run,
but it is a point for discussion as to whether or not, for
example, PAL needs to be brought to include CPA or
there needs to be some other mechanism.

This is not a question, | think, of the Ministry or
the Government really wanting to control the CPA; we
don’t, because that is why we have an independent
authority. It is important and | think it is vital that they
remain independent from the political side of
government. Nevertheless, at the moment, there are
no teeth there, in terms of that oversight role. In fact, it
is somewhat similar, in terms of PAL itself with the
authorities that the chief officers have in that particular
case; some statutory oversight role but there are no
teeth attached to it. So, you can ask, beg and suggest,
but ultimately, there is no control. In a PAL case with
the chief officers, they have responsibility but they do
not necessarily have the power to enforce them.

Mr. Christopher S. Saunders: | would actually agree
with that because in essence or in principle, you are
asking a political appointed board to remain politically
neutral. That is just not human nature because it is still
a politically appointed board. So, what you said
actually make sense and | think it is definitely
something worth looking at.

Thanks very much.

The Chairman: Thank you very much sir for coming
and we look forward to seeing you, not too often,

because it is not a good sign when you have to come

here every time we hold a hearing.
Thank you very much.

Mr. Alan Jones, Chief Officer, Ministry of
Commerce, Planning and Infrastructure: Thank you
sir.

The Chairman: We will take a 20 minute break.

We got in contact with Mrs. Rosie Whittaker
and she is on her way. So we will just take a quick five
and a short ten.

Proceedings suspended at 2:43 pm
Proceedings resumed at 3:00 pm

The Chairman: | would like to call the Meeting back to
order and invite Mrs. Rosie Whittaker-Myles from the

Commission for Standards in Public Life Board to
come in.

[Pause]

COMMISSION FOR STANDARDS
IN PUBLIC LIFE

ADMINISTRATION OF OATH
OR AFFIRMATION

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: | swear
by Almighty God that the evidence | shall give to this
honourable Legislative Assembly shall be the truth, the
whole truth and nothing but the truth.

[Pause]

The Chairman: Good afternoon Mrs. Rosie Whittaker-
Myles and thank you for coming early at short notice.
We know you are busy so we appreciate you taking
the time.

What we want to talk to you about is “Fighting
Corruption in the Cayman Islands” which was the
report done by the Auditor General's Office in
November 2018. What we want to talk to you about is
the Commission for Standards in Public Life. As
Chairman of the Board, we note that you have dutifully
filed your reports and it was very interesting to read
but your constant complaint is the lack of the
legislation to give you the authority to do many of the
things that you wish to do. Can you give us any update
on where the legislation is?

[Pause]

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Good
afternoon Mr. Chair and Members. -

Thank you very much for affording me the
opportunity to appear before you.

| too, read with interest. | speak on behalf of
the Commission when | say that, we are really pleased
and thankful for the Auditor General that she
highlighted in her report the need. She referred to it in
one instance as an urgent need for this Law (The
Standers in Public Life Law) which was passed in
2014 and amended in 2016 to come into effect.

As you have quite correctly indicated, we
have, as a Commission, sent a number of letters, we
have gone to the extent, as a Commission, to draft
information that we thought should be included in the
regulations for the Law. Obviously, if we have a law,
we will need some regulations as to the operation of
the Law. We have followed up on many occasions.
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At a meeting with His Excellency, the
Governor, late last year, we were told that His
Excellency would be bringing to the attention of the
Honourable Premier, the concerns of the Commission
and to request that something be done very quickly to
have this long delayed matter resclved. So, that is as
much as | can tell you about where we are right now.

Since then, we have not received any
communication from anycne as to whether any
communication has taken place. The Commission is
aware that they are based on other persons who
appeared before this Committee, fo speak to the
report of the Auditor General that there may be some
further amendments, but this is based on what we
have read in the newspaper. We do not have any
moere information on it.

The Chairman: | can tell you, in my other role as
Leader of the Opposition, | requested the Governor to
make haste to get this legislation into effect. We will be
making a very strong recommendation in this report
that we will hopefully table during the Meeting that
starts on the 4™ April. We will recommend that the
legistation be brought into effect ASAP. A

As we understand, it appears that certain
persons who sit on boards are objecting to some of
the requirements that the law wilf place on them. | find
that, quite frankly, a bit disappointing because if you
are on a board, for reasons other than altruistic
reasons, then | think you should not be on the board.

| know that the time has passed where the
government can give the 21 days’ notice for the next
meeting of the Legislative Assembly, unfortunately, the
Standards in Public Life does hot seem fo be on that
for that meeting. The last time we met was some four
months ago, so we are looking then at another four to
six months; that is reason to be concerned. .

How difficult is it for you to do your job without
the supporting legislation?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Thank
yoll, Mr. Chairman.

it is very difficult for the Commission to
operate in the way that it is established by the highest
Law of our land, the Cayman Islands Constitution,
section 117. One of the major responsibilities for the
Commission is that once the Law comes into effect,
will be establishing and maintaining that Register of
Interests. Obviously, if the Law is not in effect, we do
not have the power to deal with that aspect of our
responsibility. So, to answer your question, that being
one of the primary responsibilities of the Commission,
we are not being effective.

With the respect to other aspects of the
functions of the Gommission, we have boldly stepped
into certain arenas, requested information and made
enquiries and we have been met with no objection
whatsoever. Whenever we ask for information of

follow-up, we got clarification. We realise though, that
someone could respond and say, wefl, you know, you
do not have a law in effect, so we are just not going fo
respond, but that has not been the case; so we are
grateful for that.

The Ghairman: Have you found this huge resistance
to the implementation of this Law? | cannot say with
any certainty that | have found a lot of opposition. The
cry that | hear from the general public | represent is:
When is this Law coming into effect? So much so that
I can tell you that one of the pieces of legislation they
are bringing in the June sitting, has a similar clause in
it. | will be fighting an amendment fo put a time limit on
that clause, even though it will be brought by Cabinet;
| intend fo try and amend that section to say it must be
done within 90 days or 180 days or put some figure
there. For the reason that, when it is left like this, 10
years from now, the political arm of government, the
international and local bodies can get the credit of
passing legislation but have no fear of # being
implemented.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Mr.
Chair, with respect to the question as to whether or not
the Commission has encountered any resistance from
board members, | cannot say that we have. -

Last October, there was a fraining session
held at the Marriot. During this session the secretariat
very kindly arranged for board members and others, to
participate in a training that would familiarise them with
the various laws that they need to be complying with;
the Standards in Public Life Law being one. The
Auditor General, | believe, was at that training session,
as well as was the Ombudsman and the Chair for the
Anti-Cortruption Commission.

There were one or two people who
approached members of the Commission and
indicated that they had very strong resisiance to the
Law because of what they understood would be
required of them when the Law comes info effect. No
one has come to me and expressed such sentiments.
Nevertheless, | can tell you that having talked with the
Honourable Premier, he has expressed fo me, as he
has in other places, that there is quite a ot of
resistance from persons who are lay persons who
volunteer their time and their effort to serve on boards
and committees. They feel that they should not have
to be disclosing to the general public their interests,
assets, income and liabilities. No one has expressed
any objection to me, personally, but | have heard,
through others, that there are some objections.

Hon. Bernie A. Bush: Through you, Mr. Chair; If the
Law were to be put in place, what areas of the civil
service would the Commission have power over?
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Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Through
you, Mr. Chair.

The Commission’s functions are to set and
establish the highest standards of integrity in public
life. Therefore, that gives the Commission a very wide
ambit as to who they will be responsible for, where
they can be asking questions, getting additional
information, and pointing out things that the
Commission thinks is not being done appropriately.
So, | think the Commission will have very broad
powers once the Law comes into effect.

Hon. Bernie A. Bush: Through you Mr. Chair: In your
opinion, what will happen if a civil servant comes
before the Legislative Assembly during budget or
comes before the Public Accounts Committee (PAC)
and tries to misinform us, or give wrong information?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: | believe
we had an example of that not so long ago, where
there were allegations that some misrepresentations
were made. The Commission did make some initial
inquiry and it is something that we will continue to
follow up on. However, even without the law being in
place, there is already provision for these matters to
be looked into. Having said that, however, if the
Commission considers that having explored those
avenues, there is something else that the Commission
should be doing, then, by. all means, when we have
the power to do so, we will be doing so. | would also
imagine that any other commission would be doing so.
| must point out “any other commission”
because for me and at least one other member of the
Commission, our term has already expired, but was
renewed for a few months until the end of this year.

Hon. Bernie A. Bush: Thank you, Mr. Chairman, and
thank you ma'am.

Mr. Austin O. Harris, Jr.: Thank you, Mr. Chairman,
through you: First of all, | want to, again, add my voice
to the welcome to the witness for appearing. Thank
you for being before us.

If | could first refer to the Auditor General's
Report, paragraph 37, page 18, which speaks directly
to those Standards in Public Life Law, it states: “The
Standards in Public Life Law, 2014 does not yet
have a commencement date despite being passed
by the Legislative Assembly four years ago. This
is a major gap in the framework for combating
corruption, and it weakens the intended impact of
the framework.”

It goes on in the closing lines to say: “The
fact that the law is not yet in force may also affect

public trust and lead to lack of integrity,
transparency and accountability.”

Now, Mrs. Whittaker-Myles, the Chairman, in
his second question asked you, how your
Commission’s role was being hindered by the fact that
the Law is not in effect. Whilst you stated that in
respect to the Register of Interests, you were
restricted, you also gave testimony that whenever your
Commission asks for information, they have yet to be
denied. Moments ago, you also stipulated that despite
the absence of the Standards in Public Life Law, there
are other laws and mechanisms that provide support,
which would otherwise benefit the work of the
Commission for Standards in Public Life. For example,
the Anti-Fraud Policy, which was implemented across
Government in 2017/2018 (I believe).

So again, | ask the question: How precisely is
the work of the Commission for Standards in Public
Life being hindered in the absence of this Law?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Through
you, Mr. Chair.

As | indicated earlier, one of the primary
functions of the Commission, when it has the Law in
effect and can do what it is supposed to be doing
under the Constitution and under the Law, will be .
dealing with the Register of Interests.

You are quite right in saying that is one aspect
of the law. However, that is a very important aspect of
the law, | would say. | say that because the
Commission has had the experience of going through
the process of making an appointment to inspect the
Register of Interest; which as you know, deals with the
declarations that have been made my Members of the*
Legislative Assembly, those who run for Office, Ex-
officio Members of government and in some limited
respects, members of the press. Now, the
Commission has, on ftwo occasions, inspected
registers. On the last occasion, it identified certain
areas that more information and clarification were
need.

Now, the Commission did so, because we
don't have a law, so we don't have the power to do
certain things. But we did so, in any event, because if
we had been challenged, we would say, well, it is a
matter for the public. The public is entitled to inspect
and we have done so. | am sure | say on behalf of the
Commission, that we are not satisfied with the
responses that we have received from enquires that
we made. We still have outstanding information, and
we are the Commission, we are not just members of
the public who would have asked for this information.

The Register of Interests, we say is very, very
important. We do not believe that there is sufficient
scrutiny and sufficient management of the register as
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exists, which is one of the reasons why the Register of
Interests is prescribed under the Constitution.

You are quite right in saying that since we
have been appeinted, whenever matters have arisen,
we have not been met with any objection.
Nevertheless, that does not mean that there are other
areas that we could not be involved with and that
people would not come to us with concemns as a
Commission. So, until we are fully functional, we don’t
know whether there are other people out there who
would not have found us, made enguires and reports
to us, that we would investigate.

Mr. Austin O. Harris, Jr.. Mr. Chairman, thank you
and through you.

With the greatest of respect to the witness: |
don’t believe this Committee is satisfied with the
answer that there are hypothetical circumstances that
the Commission could act but is somehow being
hindered. The question was: How are you being
hindered, what examples can you give, and do you
know for a fact, that persons are failing to come
forward because there is a lack of law?

| am just ftrying to understand that
Const]tutlon {paragraph 117, section 9{a} through to
(g)) doesn't stipulate that it requires a law to be
enacted in order for you to fulfil your mandate.

Again, while | appreciate that there couid
always be issues thai could be addressed but have
not, for one reason the other. However, I am
wondering, are there specific circumstances where
your Commission’s duties and obligations have been
hindered, either by direction of the Constitution or
otherwise, by the absence of the Standards in Public
Life Law?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Through
you, Mr. Chair,

| cannot say that | am aware, or that there is
any record of any previous Commission being made
aware—hecause you are aware that there was one
Commission before ours—of any complaint that may

have been made but would have been hindered by the
absence or lack of enforcement of this Law. That is my
brief answer to your question.

Having said that, if a law is anticipated by the
highest law of the land and the general public is made
aware that the law is going to come into effect, the
general public would then have an expectation that the
legislators and those responsible for bringing laws
{especially those passed) be put in effect. Until the [aw
is in effect, we don't know how and how often it will be
used. However, | would hope that you would agree
with me and the aother voices that called for this, that
there is a need for the law to be brought into effect.

Mr. Austin O. Harris, Jr.: Mr. Chairman, a final
question. Whilst | agree with you that any law passed

by this honourable House should in fact be anticipated
to be implemented, | also like to note that as an
elected Member, we are elected by the people for the
people.

Even though | asked this question of the
Honourable Deputy Governor when he appeared
before this Commitiee, let me ask you. Reason being
is that there seems to be some degree of confusion, if
not malalignment-fsic] of certain members of the
media, as to what the significant objections are behind
the delay of the implementation of the law.

Can you state whether the significant
objections you have received, heard, or otherwise
know about, relating to the delay in the implementation
of this Law, are emanating from the public sector or a
member of the private society, who, in this instance,
may specifically serve on boards?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Through
you, Mr. Chairman: | can only repeat what | have been
told and what | have said already. No one has come fo
me specifically and said, [ object {o this Law because |
do not want fo file a decfaration. No cne has come to
me with such a complaint.

| have heard that there are persons in the
private sector who serve on boards and a member of
my Commission expressed to me shortly after the
training in October of last year, that at least two
persons {1 believe she said) came to her and said,
"This is going to be a problem and they would object.”
| have heard from others that there will be objection or
there fs objection. 1 have also heard from the
Honourable Premier himself that persons who serve
on.poards have indicated that they have a problem
and they will object. In fact, in one newspaper articie—
| am sorry | did not bring it with me—there was some
coverage, where there was reference to a mass
exodus of persons from boards if the Law came into
effect. No one has expressed that fo me.

If I may, | think that the fear or the concern, if
that really is one of the reasons for the delay for the
Law, can easily be answered by the Law itself.
Whereas, secltion 11 of the Law requires the
declarations are to be filed, section 12 makes it very
clear that declarations by board members (their
interest, assets, income and liabilities) will only need to
be filed where there is a possible or perceived conflict
of interest.

As a board member, if there is no interest in
their own assets, income and liabilities and that of their
immediate family, which has been defined thus far, as
“spouse and dependent’, then the declaration will be a
nil declaration untit such time as something arises. If
something arises, then the declaration will need to be
made and the other steps that the Law prescribes will
be taken. For example, you recuse yourself from the
decision making process and not returning.
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Mr. Austin O. Harris, Jr.. Mr. Chairman, just a
comment.

| agree with the witness but | think therein lies
the problem. If members will not declare their interest,
then how will the boards, the Ministries or otherwise
be able to identify a potential conflict if they do not
know there are ownership of properties, or business
and pecuniary interest or otherwise. So, to suggest it
as a solution, which | think is a logical one, is lacking if
we do not know in advance that there may be a
possible conflict.

I thank you very much for those answers
ma'am.

Mr. Christopher S. Saunders: Mr. Chairman, the
witness quoted section 117 of the Constitution that
deals with Commission for Standards in Public Life. |
just want to add one bit. The Constitution itself is
broken down into nine parts and Part 8 in which the
Commission for Standards in Public Life falls is under
the section that says, “Institutions Supporting
Democracy”.

So, it is not just a matter of what the
Constitution says. For us, as agents of democracy, we
need to recognise that the highest document in the
land touched on the importance of having institutions
to deal, in terms of supporting democracy. | have here
with me, the Standards in Public Life Law that was
passed by this House but has not gone into effect.

As | go through the menu reading from the
Law, starting from section [5(1)], | am going to ask the
witness to just give a simple yes or no.

Section [5(1)] states: “The functions of the
Commission, as prescribed in the Constitution, are
— (a)- to assist in the setting of the highest
standards of integrity and competence in public
life in order to ensure the prevention of corruption
or conflicts of interest;”.

| will ask the witness for the first one, and | am
going to go through each of these individually.

Are you able to do this without the Law being
into effect? Are you able to do this, Madam
Chairperson? —Just a yes or no.

[Pause]

Mr. Christopher S. Saunders: The Law is in effect—

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: To assist,
yes.

Mr. Christopher S. Saunders: Okay.

Mrs. Rosie Whittaker-Myles, Board Chairperson,

Commission for Standards in Public Life: | believe
we are able to assist.

Mr. Christopher S. Saunders: Okay.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: However,
in order to ensure the prevention of corruption or
conflicts of interests, we obviously cannot do very
much.

Mr. Christopher S. Saunders: Okay, thank you.

Second question regarding subsection (b)
which states: “to monitor standards of ethical
conduct in the Legislative Assembly, the Cabinet,
and on the part of public authorities and public
officers;”. Is your Commission able to do that at this
point?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: To an
extent, yes. | think we can but we would not have the
full powers and | can indicate at this stage—and |
know you said “yes or no"—

Mr. Christopher S. Saunders: Yep; that is fine.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: | can
indicate at this stage that we consider being included
in monitoring and standards of ethical conducts in the
Legislative Assembly. We consider that the Ministerial
Code of Conduct will play an important role in that. As
far as we are aware, we have made contributions to
that code but, it is not finalised, is our position.

Mr. Christopher S. Saunders: Section 5(c) reads: “to
supervise the operation of the Register of Interests
and to investigate breaches of established
standards;”.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Mr.
Chair, through you: we do not have that power at this
time.

Mr. Christopher S. Saunders: Okay.

Subsection (d) states: “to review and
establish procedures for awarding public
contracts;”.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: The
answer is yes. However, | should qualify just by saying
that the previous Commission's Chair played a very
important role in moving forward the Law that we now
have to deal with public contracts. However, we have
a limited role to play. We were asked to contribute to
the Law when it was in draft form and the regulations,
and the Commission did so.

Cayman Islands Legislative Assembly



PAC Verbatim — Fighting Corruption

Wednesday, 20 March 2019 31

Mr. Christopher 8. Saunders: Okay.

Subsection (e) states: “to review and
establish procedures for appointing members to
public authorities, and the terms of their
appointment;”.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Mr.
Chair, through you: To the extent that we can request
and follow up on information, yes, we can do that at
this time. Whether or not we will get the response we
would want, | do not know but we certainly can review
and establish procedures for appointing Members.

Mr. Christopher S. Saunders: Okay.

Subsection (f) states: “to recommend codes of
conduct to prevent any Minister, public authority
or public officer employing their power for any
personal benefit or advantage, and to recommend
legislation to provide appropriate sanctions;”.

Mrs. Rosie Whittaker-Myles, Board Chalrperson,
Commission for Standards in Public Life: | would
say that the Commission has certainly conducted itself
as if it has the authority to do so, for the reason that
we have certainly provided feedback and input on the
draft code, as | indicated, and as | thought would come
under the ethical standards as well. However, that is
all we can do. We have not been able to move
anything forward because we understand that that is
with the Cabinet Office and others. We have sent in
our recommendations. )

Mr. Christopher S. Saunders: Just looking at section
5(2) of the Law that was passed but has not gone into
effect, it says: “In the exercise of its powers and
performance of its functions under this Law and
the Constitution, the Commission —

(a) shall not be subject to the direction or
control of any other person or authority;

(b) may in cases where it considers it
appropriate to do so, make use of any
external advisors;

(c) shall have the same powers as those of the
Grand Court to summon witnesses, require
the production of reports, documents,
other relevant information; and

(d) may do all such things as are necessary or
expedient for the purpose of carrying out
its functions.”

Mr. Chairman, through you, to the witness:
After reading section 5{(2), without this Law being in
effect, are you able to do all that is listed in section
5(2); as that would be required for you {o perform your
role as a part of the Commission that is supposed to,
as per the Constitution, be a part of “Institutions
Supporting Democracy™?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Brief
answer is 'no’. And, one of the most glaring provisions
in that section is the power to summon witnesses and
require production of reports, documents and
information. We clearly do not have that power as yet;
we will not, until the Law comes into effect.

The Chairman: If | could get back to number two:
When you said that you inspected the Register of
Interests for Members of the Legislative Assembly; if
you found cases where Members' register of interests
may not be up-to-date, you would have no way of
knowing whether they are complete or not. If you were
to discover that the lLegislative Assembly body
established under the Register of Interests Law, to
monitor and ensure compliance with that legislation
has not met for years, or has not filed a report to
Parliament on the functions of that Committee, without
the Standards in Public Life Law, you have no
authority to require that that be done; is that correct?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: That is
my understanding, Mr. Chair.

As a Commission, we would not have any
power {0 do so. | know, however, though, that under
the Register of Interests Law, there are ceriain
provisions for complaints to be made. So, | would
imagine that as with any member of the public, we
would have the right to amen a complaint if we are not
responded to. *

The Chairman: But, if the proper Standards in Public
Life Law were in place, which would transfer these
register of interests under your supervision, you would
then have the authority to ensure that the Law is
complied with. When currently, there is nothing you
can do about it, no more than Joe Blow can say, /
want the register completed because | do not think
that | have inspected the registry and [ think this
person’s last one on the file is two or three years ofd, it
needs fo be updated. Nothing can be done about it
now.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Mr.
Chair, | agree with you and you are quite right. That is
one of the reasons why at the beginning, | indicated
that the Register of Interests is so important. It is
extremely important. if we are seriously looking at
good governance, integrity and having the public’s
confidence, then we need {o have the Law in place, so
that the Commission can carry out its duties set out
under the Law.

The Chairman: Do you have any comment on what
appears fo be an increase in fraud and other
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compliance issues in the public service, in general,
over the last couple years?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: | would
only be able to comment on my own views.

Clearly, because of the increased vigilance of
the Anti-Corruption Commission, the Police and others
who are involved in the investigation process, there
seems to be an increase in matters being brought to
the forefront.

Now, whether it is an increase in the
commission of such offences, | think it would be
difficult to hazard a guess. But, we now have in
place—and | believe we can all agree on that—a
functioning  Anti- Corruption Commission and
investigations are being conducted, and, in some
instances, matters are being brought before the court
and dealt with.

The Chairman: However, the Chairman of the Anti-
Corruption Commission, in evidence to this
Committee, suggested that he is terribly short staff and
just to deal with what he has in hand, he basically
needs 100 per cent increase in his number of
investigator., Unfortunately, he has to prioritise, without
investigating, what investigations to do. That does not
bode well for the state of our Anti-Corruption.

Mrs. Rosie Whittaker-NMyles, Board Chairperson,
Commission for Standards in Public Life: Mr.
Chairman, if | may just add to what the differences in
the roles are and the Auditor General did point it out in
her report. '

The role and function of the Anti-Corruption
Commission is to investigate and enforce, and the
primary role for the Commission for Standards in
Public Life is to prevent. So, we have the tools that we
should be using to prevent but we are not as effective
as we need to be.

The Chairman: Mrs. Whittaker-Myles, thank you very
much for your time.

[Inaudible interjection]
The Chairman: Go ahead.

Mr. Christopher S. Saunders: | do recognise that the
Law is not in effect as yet, but there's a standard
question that | ask most witnesses: Is there anything
else that you think should be included in this Law that
would make it more effective?

[ know some people are already concerned
about the Register of Interests, but there's a
shortcoming that | have found with the Law and this is
just my personal opinion. | also raised this issue with

the chief officer that was here before. If you see a
person appointed to a board that owns a company and
is making $300,000, $400,000 or $500,000 per year in
revenues. However, all of a sudden, after their
governmental appointment during their time on the
board, their revenues jump up to the millions. | mean,
while rather subjective or may just be lucky, those are
the kind of things that would naturally jump out when a
person starts receiving other confracts, that prior to
their appointment, they would not have gotten. | think
that is one thing that needs to be clear in the Law. Like
| said, that is my personal opinion but in your opinion,
is there anything else that you think could or should be
added to the Law that would have made it more

‘ effective?

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Through
you, Mr. Chair.

There is one other area of concern that | have
and perhaps at some fime in the future, if there is
going to be a further amendment; this could be taken
on board. As it is now, the Law does not stipulate what
happens when someone refires from office with
respect to their declarations. Do their declarations then
end at that time or are they under an obligation to
continue declarations for a period of time after the
demit office?

| know that in some jurisdictions, there is
provision for continued reporting for a period of time,
two years | believe in one instance, and | think in
another instance, | came across five years. However,
just to ensure that proper reporting is being done and
when someone demits office, there is not some
enrichment that otherwise could not be explained.

Mr. Christopher S. Saunders: Thank you very much
Mrs. Whittaker-Myles. | really appreciate your time
here today.

Mrs. Rosie Whittaker-Myles, Board Chairperson,
Commission for Standards in Public Life: Thank
you very much, Mr. Chair.

The Chairman: Thank you very much.
The meeting is adjourned.

At 3:44 pm the Public Accounts Committee stood
adjourned.
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